


























































































































































handicraft, retail, transport, and tourism sectors of the 
economy.3 

Investment in the EC 

Current Business Conditions 

A current survey conducted by the EC Commission 
in early 1990 resulted in a less-than-favorable outlook 
by many business managers in the EC.4 The overall 
economic outlook, however, is still thought to be 
bright. Current economic indicators as of April 1990 
showed that economic growth was projected at 3 
percent for 1990, compared with an earlier figure of 3.2 
percent estimated in January 1990. The largest 
concerns among European businesses surveyed appear 
to be the expected rates of inflation and the resulting 
international competitiveness of the EC. More 
recently, according to government estimates by EC 
members, business conditions in some individual EC 
member states have softened. As of August 1990, 
inflation in France is expected to rise by an annual rate 
of at least 0.4 percent because of increasing consumer 
prices. The United Kingdom reported the first 
incidence of double-digit inflation in that month. 
Similarly, Portugal reported a rise in the index of the 
cost of living that would result in an annual inflation 
rate of 12.7 percent. All of the increases in each of the 
countries was attributed to the current situation in the 
Middle East and its continuing effect on energy costs.5 

Overall, inflation in the EC has risen. Eurostat 
announced that the inflation rate based on 6-month 
rates recorded through June 1990 rose the least in 
Denmark (0.5 percent per year), the Netherlands (1.1 
percent), and Ireland (1.3 percent). The highest rates 
of inflation were recorded for the United Kingdom (6.6 
percent per year), Portugal (7.5 percent), and Greece 
(12.0). The rate of inflation between July 1989 and 
June 1990 was reported at 5.4 percent for the EC. This 
rate compares less favorably with other industrialized 
countries such as the United States (4.7 percent per 
year) and Japan (2.2 percent).6 

The current economic conditions in the EC are 
thought to have resulted from a number of factors, 
including certain restrictive monetary policies 
implemented in 1989. A report published by the 
United Nations Economic Commission for Europe 
(ECE), forecast that growth for 1990 would be lowest 
in the United Kingdom. The ECE estimates the fastest 
geographic areas of economic growth will likely occur 
in Germany, as a result of inter-German economic and 

3 "Germanys Unite Economies, Pursue Political Merger," 
Ewror-1992, vol. 2, No. 14 (July 11, 1990), p. 703. 

"Economic Outlook: Company Bosses Less Optimistic," 
Ewrorean Report, No. 1604 {July 18, 1990), sec. 2, p. I. 

"In Brief: Inflation Update," Ewropean Report, No. 1614 
(SepL 19, 1990), sec. 3, p. 5. 

6 "Consumer Prices: June Inflation Rate in the EEC on the 
Low Side," European Report, No. 1608 (July 28, 1990), sec. 2, 
p. I. 
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monetary union. Overall, annual GNP growth forecast by 
the ECE has been set at 2.5 percent for 1990

7 
compared 

with a figure of 3 percent estimated in 1989. The ECE 
also reported that the potential revitalization of Eastern 
Europe could form an important source of economic 
growth in the world. However, substantial investment 
from the EC and western nations would be required. The 
study further stated that concentration of investment in 
Eastern Europe may be detrimental to the economies of 
the EC, Western Europe and North America. 

In order to promote EC-U.S. trade and business 
relations, and to allow concerns to be expressed on 
commercial and business activity in the EC, two new 
trade organizations were established in August 1990. 
A number of major U.S. and EC multinational firms 
formed the European Community Chamber of 
Commerce in the United States (ECCC). Offices of the 
organization will be located in Washington, OC and 
Brussels. The second organization, known as the 
European-American Chamber of Commerce (EACC), 
was formed as a consolidation of 11 bilateral EC 
Chambers of Commerce. Although the Netherlands­
American Chamber of Commerce is not currently part 
of the EACC~ it is expected that it will become a 
member soon. 11 

Government Support for Investment 
Government-supported financing and investment 

continues to assist the development of many of the 
rural and agricultural areas of the EC. Various support 
programs, including the European Seed Capital 
Scheme, "Eurotech" capital investments and the 
European Investment Bank (EIB) were covered in the 
second followup report. 9 

As the EC becomes more unified, more funds are 
consolidated by the EC through investment by 
individual EC members. As a result of swift changes 
in Eastern European economies, the EC has taken steps 
to form the European Bank for Reconstruction and 
Development (EBRO). The EBRO, first proposed in 
October 1989, will serve to provide economic 
assistance to the emerging Eastern bloc democracies. 
The founding of the bank was officially approved in 
May 1990, and it will open in March 199 f. ro 

The EBRO will start with a capital base of 10 
billion ECU contributed by the European Investment 
Bank, other private investors,. and individual countries. 
The bank will also be involved in the assistance to the 
Soviet Union in its own formation of a market 
economy over the next 2 years. The Soviet Union is a 
founding member of the EBRO and is currently 
seeking to secure economic assistance of $20 billion 
for its own economic reform programs. I I 

7 Ibid. 
8 "EC-US Trade: Two New EC-US Trade Groups Are 

Established,'' EC-US Business Report, vol. II, No. 7 (July I, 
1990J. p. 7. 

U.S. International Trade Commission, The Effects of GreaJer 
&onomic /nlegration Within the European Community on th£ 
United States-Second Followup Report (investigation No. 332 
267)

1 
USITC publication 2318, September 1990, pp. 3-7 to 3-8. 

O "EBRO: EEC Poised to Sign Bank Statutes," European 
Report, No. 1590 (May 30, 1990), sec. 2, p. 2. 

11 "EBRO: Bank Looks Set for March Opening,'' European 
Report, No. 1615 (Sept. 22, 1990), sec I., p. I. 



The United States has also indicated some interest 
with the introduction of House of Representatives bill 
HR 5153, titled "African Development and Eastern 
European Recovery Act of 1990." The bill, introduced 
on June 26, 1990, by Delegate Fauntroy of Washington, 
OC, contained parts of other proposed legislation 
introduced by Mr. Fauntroy, as well as Congressman 
Russo of Illinois.12 Although the bill was cleared for 
full committee approval, no other consideration was 
given to the measure. If enacted, the legislation would 
have provided for U.S. contributions of $1.167 billion 
to the EBRO over a 5-year period. 13 

Programs for Investment 

The framework of programs for development of the 
EC was covered in the second followup report.14 

llC~~ R«r:mt. vol 136, No. 83 {Jum 26, 1990), 
p. H4213. 

13 •Banking: House Paucs EBRO BILL," EC-US B~ 
Rqort. -..oL Il, No. 9 {Sep- l, 1990), p. 18. 

i 4 usrrc. FJ[ccu <f FC brugratUR. usrrc pnhliarim 2318, 
SepeudJa 1990, p. 3-3. 

Another such program, combining the efforts of 
individual EC members and the European Free Trade 
Agreement (EFTA) countries (Austria, Finland, 
Iceland, Norway, Sweden, Switzerland, and Turkey) is 
the EUREKA program. This program is a 
technology-oriented program primarily aimed at the 
competitiveness of Europe in high-technology areas, 
including medical technology, biotechnology, 
communications, energy, environment, lasers, robotics, 
and others. The program achieves development of 
technologies through sponsoring cooperation between 
businesses and research institutes. Some 41 new 
projects, [primarily for the environment area, were 
introduced in 1990. 15 

Currently, EUREKA sponsors 295 projects, 179 of 
which are short or medium-term projects less than 2 
years in duration. There are 446 research organi7.ations 
involved in projects, including 209 universities. 
Slightly over 31 pezcent of the 1,027 firms 
participating are small or medium-sized enterprises.16 

1' •EureJica; Annual Repon on 1989 Projects," Tecll-Europe, 
Tedi ~ement {May 1990), pp. 1-2. 

l6 Ibid., pp. 13-16. 
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CHAPTER 4 
STANDARDS, TESTING, 
AND CERTIFICATION 

Developments Covered in the 
Previous Reports 

Elimination of standards-related barriers is a key 
component of the 1992 program. Of the 279 directives 
called for in the 1985 White Paper, more than half 
pertain to standards. At the end of the process, the EC 
will have moved closer to creating EC-wide regulatory 
agencies similar to the U.S. Food and Drug 
Administration (FDA), Environmental Protection 
Agency (EPA), and Consumer Product Safety 
Commission (CPSC) and will have eliminated many of 
the legal and technical barriers that have effectively 
segmented member-state markets from one another. 
The stakes for the United States are high. Banner U.S. 
export industries-such as machinery, auto parts, 
computers, pharmaceuticals, telecommunications, 
chemicals, and medical equipment-may be 
fundamentally affected. Agricultural and 
manufacturing industries that could be affected 
accounted for about $41 billion in U.S. exports to the 
EC in 1988. The standards framed are also likely to be 
an important variable in future competition in the 
EFrA countries and Eastern Europe, markets of 
increasing interest to U.S. business. While supporting 
the overall thrust of the EC's standards agenda, some 
segments of U.S. business have expressed concern 
about a lack of timely information during the EC 
standards-setting process and about delays and higher 
costs in product approval. 

Background and Anticipated Changes 
Divergent national standards and the need for 

costly and duplicative tests have held back the 
competitive potential of U.S. suppliers in the EC 
market. In its 1985 White Paper, the EC Commission 
proposed to eliminate technical barriers by two primary 
means: (1) mutual recognition of existing 
member-state standards when possible, and (2) 
harmonization in those cases in which there are 
legitimate but conflicting views among the member 
states on essential public policy matters. 

The harmonized standards developed as part of the 
1992 program will be used to pursue key EC policy 
goals. The EC is committed to setting high standards 
for protecting the environment and consumers and for 
safeguarding public health and safety. Common 
standards are also expected to contribute to the 
liberalization of public procurement, the deregulation 
of services, and the creation of commercially viable 
markets for new technologies. 

To achieve these goals, member states will need to 
develop common answers to questions such as: Must 
government prevent quality-related problems, or can 

the market decide? How are responsibilities for the 
safe use of products divided among government, 
employers, consumers, and workers? What is an 
acceptable environmental risk? How much and what 
type of information must consumers have before 
making purchasing decisions? 

In pursuing EC-level regulation, the Community 
has changed how it approaches technical legislation. 
Instead of instituting directives that define all 
characteristics of a particular product, the Community 
now favors directives that define broad requirements 
for whole categories of products. These "new 
approach" directives are regarded as much more 
flexible, because manufacturers are only legally 
required to meet the key objectives of the legislation, 
such as user safety, as spelled out in so-called 
"essential requirements." Producers are to be allowed 
to choose among standards developed in the private 
sector to achieve conformity with them or to test 
innovative products directly against the essential 
requirements. 

Product approval is also being simplified. 
Manufacturers will have several options for proving 
conformity to EC regulations, often being allowed to 
use a simple self-declaration of conformity. Once a 
product is approved in one member state, the 
manufacturer will have a ticket good for entry in all 12 
national markets. 

Because EC-level harmonization was already well 
advanced, the EC decided to regulate some major 
industries-such as agriculture and automobiles­
differently. "Old approach" directives, which contain 
binding technical specifications and testing protocols, 
will continue to be used for such products. Products 
subject to such requirements generally must be 
approved by government authorities. 

Po~ible Effects 
The regulatory harmonization envisaged as part of 

the 1992 program holds considerable potential for 
benefiting U.S. firms. If such standards and approval 
procedures are biased against U.S. suppliers, however, 
the United States could experience an erosion of its 
competitive position and a drop in actual EC sales 
levels, as time is lost retooling production lines and 
securing necessary clearances and approvals. Lack of 
timely information during the EC standards-setting 
process and the potential for delays and discrimination 
in product approval continue to be sources of concern 
for many U.S. businesses. Others worry that the 
influence of environmentalists, consumers, and unions 
could result in stricter EC regulations in areas such as 
emissions and product safety. The EC's unified 
approach has also led some to question the adequacy of 
the present U.S. standards, testing, and 
product-approval system. Nevertheless, most U.S. 
suppliers expect to benefit from the EC's move to a 
single set of regulations and standards and a more 
coherent system of conformity assessment, believing it 
will be an improvement over the present fragmented 
regime. 
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Developments During 
July-December 1990 

Overview 
Standards-related developments during the second 

half of 1990 shifted from high gear to a more measured 
pace. With the broad parameters of EC policies and of 
U.S. reaction to them fairly clear, the EC began putting 
together the myriad of specific implementing measures 
that will be needed to translate achieve these goals into 
practical reality. In Europe, the E<; c~ntinued its 
efforts to finalize standards-related duecuves and to 
put in place conformity-assessment procedures. In the 
United States, the Advisory Committee for Trade 
Policy and Negotiations issued a set of 
recommendations on standards and certification issues 
with the EC and a new Federal Advisory Committee on 
EC 92 Standards got off the ground, channeling the 
considerable expertise of the private sector to help the 
U.S. Government son through the issues associated 
with the program and to make recommendations for 
action to respond to them. 

U.S. business remained cautiously optimistic about 
the EC's movement from 12 separate sets of technical 
requirements to a single one. Although still taking a 
"wait and see" attitude, few U.S. firms seem to have 
run into major market access difficulties so far. 
Moreover, some progress was made in improving 
coordination between international standards bodies 
and Europe's regional standards institutes. 
Nevertheless, fundamental U.S. concerns about the EC 
standards program were not appreciably allayed during 
the period. Improvements have been made, but 
problems in transparency and in the lack of input in 
standards setting remain, as do concerns about 
confusion, delays, and possible discrimination in 
product approval. 

If anything, the EC Commission's release of its 
final draft Green Paper on standards development in 
October served to heighten fears among the EC's 
trading partners that the Community was using 
standards to effect a more activist and mercantilist 
industrial policy. The paper appeared to reflect some 
backtracking by the EC on its commitment to use 
international standards, implicitly discourage the 
inclusion of non-European experts in standards­
drafting work, and suggest that Eastern European 
suppliers be given privileged access to information 
relative to their counterpans in the rest of the world. 
At the same time, the Green Paper's emphasis on 
accelerating the pace of standards development 
dimmed hopes that non-EC participants could exen 
meaningful influence over the process. 

These concerns were tempered by a sense that the 
absence of harmonized standards when EC directives 
come into effect will prevent U.S. companies from 
taking full advantage of the unified EC market and will 
thus cause considerable uncenainty. The United States 
has expressed suppon for the goal of ensuring the 
timely completion of the program.1 It was widely 
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agreed that the efficiency of standards development in 
the EC could be improved and that greater op­
portunities were needed for input by public authorities, 
users, and other affected interests. Moreover, the EC's 
willingness to subject the Green Paper to a formal 
public comment period was welcomed by U.S. 
business and Government alike. 

The tenor of bilateral and multilateral discussions 
of standards took a turn for the worse during the period 
under review. The longstanding U.S.-EC dispute on 
meat was brought again to the forefront when the EC 
effectively banned imports of U.S. pork as of October 
31 and all remaining imports of U.S. beefon December 
31, 1990. EC officials also seemed to suggest that 
acceptance of U.S.-generated test results would not 
come as readily as some in U.S. industry had initially 
hoped. A panial breakthrough on conformity asse~­
ment was made in the Uruguay Round of the Mulu­
lateral Trade Negotiations {MTN), which was 
reviewing the Agreement on Technical Barriers to 
Trade, but negotiations remained blocked at yearend by 
U.S.-EC disagreement over several issues. The EC is 
seeking more stringent reporting requirements on state 
and local government bodies issuing binding 
regulations and standards and has pressed for adoption 
of a code of good practice for non-governmental 
standards bodies, both of which have drawn strong 
objections from the United States.2 

The U.S. Government continued to closely monitor 
standards-related developments and to formally express 
its concerns to the EC. Among other things, there was 
an exchange of letters between Thomas Duesterberg, 
Assistant Secretary of Commerce for International 
Economic Policy, and EC Commission officials. 
Moreover, Secretary of Commerce Robert Mosbacher 
raised standards, testing, and certification issues during 
a meeting held in Brussels with Internal Market 
Commissioner Manin Bangemann on September 27.3 

The occasion of Deputy Director General for Internal 
Market Affairs John Mogg's visit to Washington in late 
Octc>ber also provided U.S. officials and private sector 
representatives an opportunity to raise their concerns 
about the Green Paper and about the EC's policies 
toward conformity assessment 

The U.S. FDA plans to continue its cooperation 
and consultations with EC officials involved in 
regulating biotechnology, food safety, medical devices, 
veterinary medicines, and human drugs and biologicals. 
A meeting in Brussels is planned for early 1991. FDA 
and EC officials plan to explore further prospects for 
possible conclusion of mutual recognition agreements 

1 Response of the GoverNMlll of the Uni.led States of 
A!Mrica to the European Commwiily on the Green Paper 
(Nov. 30, 1990, draft), pp. 1-2 

2 For a discussioo of these sources of disagreement, see U.S. 
International Trade Commission, The Effects of Grealer Economic 
llllegration Within The European Commwaily on the Uni.led 
State~econJ FollowMp Report, investigatioo No. 332-267), 
USITC publicatioo 2318, September 1990, pp. 4-14 IO 4-15. 

3 Minu1es of the Federal Advisory Commiuee on 1he EC 
Commoo Approach to Standards, Testing and Cenification in 
1992, p. 6. 



in the area of good laboratory and good manufacturing 
practices. The EC will be asked to report on the status of 

,,;' its consideration of bovine somatotropin (BSl) and to 
describe the proposed EC Medicines Agency. 4 

In the meantime, the private sector intensified its 
efforts to get ready for 1992. The American National 
Standards Institute (ANSI) organized meetings with the 
European Committee for Standardiz.ation (CEN), the 
European Committee for Electrotechnical Standardi­
z.ation (CENELEC), the European Telecommunications 
Standards Instiwte (ETSI) and the European Quality 
System (EQS) to gauge their current thinking and build 
upon previous commiunents for information exchange. 
A series of workshops in the United States on testing 
and certification was also kicked off. In addition, 
planning and other organiz.ational work was being done 
to ensure that the largely private U.S. testing and 
certification system was in a position to interact with 
the confonnity-assessment system being fonned in the 
EC. 

The sections below discuss in grea&er detail the 
major developments during the period under review. 
The first part deals with overarching issues. such as the 
standards-drafting process, confmnity assessment. 
bilateral and multilateral ~ions, and member-Slate 
implementation. The second part reviews develop­
ments regarding technical regulations. inspection and 
approval systems, and voluntary standards for the 10 
specific industries identified as beiDg particularly 
affected by the EC's 1992 standards agenda. 

Standards Development 

Green Paper on Standards 

Background 
The last reports discmsed the initial draft of the EC 

Commission's Green Paper on Standards. The paper 
represented an effort to accelerate the pace of work by 
the private regional saandards bodies-CEN, 
CENELEC, and ETSI. As noted previomly, d1ese 
bodies have been charged by the Community with 
translating the essential requirements contained in 
"new approach" directives into the voluntary standards 
needed to ensure that these objectives are achieved. 
While the new approach, adopted by a Council 
resolution of May 7, 1985, has been seen as a "v<>IC of 
confidence" by public authorities in the private 
standards-writing organizations, it has also relieved EC 
legislators (and the EC Commission) from the arduous 
task of thrashing out the detailed specifications for 
thousands of products. This simplification made it 
easier for EC legislators to agree on technical 
regulations. However, a substantial body of work 

4 For further information, contact Menon Smith, International 
Affain Staff, Office of Health Affain, FDA, S600 Fishers Lane, 
rm. ll-4S, Rodtville, MD 20857. Tel. (301) 443-4480. 

' U.S. International Trade Commission, TM F/fecu of Gnatu 
EcolfOtnic /nugra1U.. Willain tJte E11TOpea11 C~ 011 tlv 
Ufliled SllJlU..-SecOftd Followwp Report (investigatim No. 
332-267), USITC publication 2318, September 1990, pp. 4-10 to 
4-3. 

remains to be done by the regional standards bodies and 
the private sector experts that support them. The EC 
Commission has expressed concern that without changes 
in the work methods and organization of these standards 
bodies, few of the hmtdreds of supporting standards 
needed would be ready in time for the planned 
implementation of directives. If these standards aren't 
ready, it will be hard for firms to realize the benefits of the 
Internal Market, and regulatory authorities, consumers, 
and businesses will be in a confusing situation. 

A final draft of the paper was forwarded to the 
Council of Ministers on October 3 and released by the 
EC Commission on October 8.6 The main issues dealt 
with in the paper are the same as those covered in the 
initial draft: accelerating the pace of standardization 
work, reorganizing the system for developing and 
issuing standards, and interfacing with EC trading 
partners. . The challenge before the system remains 
daunting. In the Commi~ion's words, "[T)he 
completion of the lntema1 Market requires the adoption 
of at least 800 additional standards. or about one 
standard a day" befae December 31, 1992. 7 It lakes 
an aveiage of 3 years to draft and adopt each European 
staDdanl now, the EC Commission reports. 8 Terming 
the need for refonn of the European standards system 
~" the President of the Council scbedubl an 
exchange of views for the Ocoober 9 meeting of 
Internal Market Ministers. 9 

Anticipated Changes 

To achieve these ambitious goals within the 
timeframe. the EC Commission calls upon European 
industry to become more involved in standardization 
work and to commit ~r financial and technical 
resources to that eff ort.10 The regional standards 
bodies are asked to improve their efficiency, to make 
efforts to become more financially self-reliant, and to 
restructure. National standards bodies in the member 
swcs are asked to subswne their work ID that of the 
regional bodies. 11 

The paper confirms that the EC Commission's 
"hi~ priority" is to improve the efficiency of the 
~ for developing European standards. The EC 
Commismon states that "it is probable that without a 
fairly radical change in working methods, delays will 
occur which will have a tangible economic cost for 

6 EC Commiuim, Gree11 Paper 011 tlM DevelopllUltl of 
EuropeiJ1C SkutlJardi10ti011: .&tiOll for Faster Teclutological 
/nugratiOll U. E11TOpc, COM (90) 456 final, Oct. 8, 1990. The 
paper wu reprinted in the Official Jow/lt/Jl of tlN EMTopeOll 
COtffllUlllitiu (OJ), No. C (Jan. 28, 1991). 

7 Grto Paper, p. 3. 
I "Standards Setting Needs a Push, EC CommWion Grem 

Paper Says," 1992--Tlte Exur110/ /mpacl of Ewopca11 U11ijicatio11 
(a looseleaf published by Bureau of National Affain (BNA)), 
Oct. s. 1990, p. 1. 

'Ewopca11 Report, No. 1610 (Oct. 6, 1990). 
lO "SlandaJdl: Bmgemann '1 Green Paper Set To Be Given 

Commission Appmsal," E11Topta11 Rtport, (Sept. 26, 1990). 
11 Gree11 Paper, pp. S-6. In order lhe bring industry more 

direcdy inio the s1andards-dnfting process, lhe EC Comrnissim 
reportedly foresees the "evennial transfer cX responsibiliiy for 
drafting product standards from existing national s1andards 
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European . 01anufacturers."12 In panicular, the 
Commission asks those b9<1ies to "shift way from an 
unqualified commitment to consensus,"13 to make 
greater use of industry a&'Weiations to prepare first drafts 
of standards, and to shonen the time for public inquiry 
and for handling of comments. 14 It also calls for an end to 
the current anomaly whereby European standards are not 
available from the regional standards bodies themselves 
and have no standing until they are transposed into 
national standards, a process that may take 6 rnonw er 
more.IS The paper urges the regional bodies to 

. concentrate on adopting only those standards needed ro 
ensure confonnity with essential requiremeucs and to 
concentrale on perfonnance-based l3dla' than 
daign-«iell!OO standards.16 

Tbe EC Commis.mn backed away fl'CJm its original 
effort to immo:liately rtUgauize the e1isling tegialal 
SlaDdards system. However. owr tbc longer 1e1m die 
Commis1ion is psoposing to add a new body ID atasce 
the operatim of regional sumdards bodies and to Clelt 
policy dBedioa over tbeir activities.. The EC 
Commission also suggested dial il might be bmeficial 
t.o create new regional srandanls bodies ill parlicular 
irvtusr• ies. such as aviation. tbat would circumvent 
national SlaDdmds bodies by permiDing din::ct input 
from imbutry.17 

The Giem Paper comaius sevc:n1 ominom 
statemeub regarding the relationship of European 
regional standards bodies to third mnntrigs Among. 
other things. it urges closer ties with the emoging 
&stem European madret, inc1udiDg prefat1Pial ~ 
to the inner wOrkings of CENICENELEC- ~the same 
timC. the paper more or less disComages infQrmal 
participation by non-European coumne.. in the work .of. 
·European · standards bodies and suggests that 

· · · with in1emationa1 aodanit bodies should coopera1lOn . . 
be 1med on reciproc:ity to "ensure die effective 
two-way. . flow of iniJrmatimL .. 11 This 
nunm•tmtfat1on may be particularly unfortmlate f<r 
non-EC suppliers sudl as those in die United SlaleS 
because, as lbe EC Commission acknow~ 1'ho9e 
who are most awan: of European activity, and mast 
prepared to contribute to it. will be in the best positim 
to defend their own (and lbeir ~'s). economic 
inu:rests at the Eurq>ean level "19 

. The paper suggests that standards should pl,ay a 
role in promoting EC exports and in achieving foreign 
policy objcctives.20. The EC Commission states that 

11---C-ri""" 
inatiuna ID a netwodt ~ F.wapean entiba" l!ld a shift "toward a 
more aocroral approach ID aanduds." 1992--1'/M Exurttal llf'l/JIJd 
of~ Ulli{l&lllioll, Oc1. S, 1990, p. 2. 

12 G.._. Paper., p. 22. 
13 Ibid., p. 23. 
1' Ibid., pp. 24-2S. 
15 Ibid., p. 26. 
16 Ibid., p. 26. 
1.7 Ibid., pp. 27-30. 
II Ibid., p. 31. 
19 Jbid., p. 48. h·should be noted lbal this s1alemenl WU 

used u an exhortation to European business to become !DOR 

involved in European 11a!ldardiz.aliao. 
20 Ibid., p. 31. 
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"The widespread adoption and use ofEuropean standards 
outside the member countries of the EC and EFfA is in 
Western Europe's economic interest," and suggests that 
"it would be desirable for the European standardization 
bodies to offer [other] EuropeaJ! countries the possibility 
of participation in their work. "21 

Countries outside of central and Eastern Europe get 
far less charitable treatment in the Green Paper. While 
acknowledging that "it is primarily up to the European 
standardii.ation bodies to decide whether it is in their 
interest to off er a limited degree of input into their 
work [by non-European] counuies," the EC 
Commission warns that such involvement "has 
potential costs," such as "delays in arriving at 
consensus ... 22 Moreover, the Commission suggests 
that such participation should be conditioned on 
msurances of "reciprocity."23 

The EC Commission also signals its intention to 
provide te.chnical ~tance on standards to the 
countries of central and East.em Europe as well as to 
non-European countries in die Mediterranean. South 
~ India. the Associalioll of Soudreast Asian 
Nations (ASEAN), and die Andean Paa. 24 Sepamtely, 
the European Community's Research Ministers have 
called for expanded sciemffic and re:dmological 
cooperation wid1 non-EC cuuanie:s in Eastern Europe 
and elsewhere. placiog particular emphasis on the 
euvircxunent,. ~ teleunmounications, and rwclear 
safety.ZS 

In terms of cooperation with intmlational 
standards bodies, the final Green Paper seems to 
suggest that only wort that is not related to EC product 
legislation should be referred to the international 
level.26 This suggestion runs counter to U.S. industry 
efforts in fields such as industrial automation and 
medical instruments which are intended to influence 
the shape of 1992-relaled standards by initiating 
international work in the same area It is also 
inconsistent with the lmanalional Standards 
Organiz.ation's (ISO) effons to get the regiaJal bodi~ 
to refer all new wmt items to iaremational standards 
bodies first. 

On the other hand. the revised Green Paper no 
longer calls for bloc voting in international forums by 
the national standards bodies of the EC member states 
and EFfA-a prospect that IJas been worrisome to U.S. 
business and government a1ike27. The paper also 

21 Ibid., p. 32. 
22 Ibid., pp. 32-33. 
23 Ibid., p. 33, par. 54, reads in put "[l]t sec:ml appropriate 

for each European standanlizalion body to lake iu own decision 
on the matter (of nan European sources], proWled tbal reciprocity 
ii assuml" 

2' Ibid., pp. 31 and 33. 
2' "Research: Scientific and Technical Cooperation Wuh the 

Countries of Eastern Europe," Ewopean /Upo11, No. 1600 
(Jul>: 4, 1990) External Relations, pp. 4 and S. 

111 Ibid., p. 34. For example, in llJDllll&rimig iu 
recunmendatiaos, the EC Cormnissioo suggests dw there should 
be a continuation of requesu by Europe's regional standards 
bodies for international bodies "to take oil work required by 
Eunige OUlSide the legislative framework." Ibid., p. S 1. 

See, for example, U.S. Department of State Telegrams, 
July 16, 1990, and Mar. 17, 1990, Brussels, message reference 
Nos. 10811 and 04266. 



continues to encourage the regional bodies to "keep 
international standards organizations fully informed of 
their work," to invite "observers from the relevant 
technical committees in ISO/IEC [International 
Electrotechnical Committee] to participate in European 
working groups or technical committees," and "to 
continue to ask the international standards bodies to take 
on some of the work which is now being proposed at the 
European level. "28 

Of potential benefit to U.S. industry, the EC 
Commission complains that "information on European 
standardi7.ation activity is not )'.et made available in a 
clear and comprehensive way."'29 The paper calls for 
"greater openness in die process of European 
standardization ... in ooler to enhance public interest 
and confidence in European standards ... 30 It also urges 
national standards bodies to allow "any party within 
the Community" t.hat wishes to participate and is 
willin2 to comply with normal role,, of participation to 
do so?1 

Tbc paper mniains several otbe.r notable cbanges 
from die peviuusty analyzed dJaft. Among other 
thiegx. il suggests a greater emphasis on the 
development of .Eumpewide standards in areas not 
co'\!Uell by F£ lqpslarion The prier draft had 
codjned itself &D the operation of regional standards 
bodies insofar as it relates to products regulated at the 
EC le-fe:L. But in its introductmy remarks, the EC 
Commission suggests a need to expand that work to the 
nonregulaJed sphere. The "immediate goal of the 
European standardization process" will be the 
harmoniDtion of standards directly relared to t.ecbnical 
legislaDcm that will come inlo force by January 1, 
1993. ~ the EC Commission suggests that this 
harmonization will be followed by efforts to achieve 
the gradual voluntary harmonization of national 
standards in the nomegulared sphere. This is suggested 
because "as the regulalcry barriers to free circulation of 
indmtrial products are remmcd. diff~es in national 
tedmical standards will stiB constitute a significant 
obstacle to the acceptability of those products in the 
market. .. 32 

The final Green Paper also links the issues of 
intellectual property and patents to standardization. 
The EC Commission says that "the inclusion of such 
elements within a standard can lead to reinforcement of 
a dominant position within the market unless 
satisfactory conditions for the use of such property 
have been agreed. 33 "In the exceptional cases where it 
proves difficult to reach agreement," the Commission 
continues, "pragmatic procedures should be al hand to 
find solutions that reconcile the need to adopt effective 
standards, the legitimate interests of intellectual 
property rights (IPR) as patent owners, and the need to 

11 Ibid., P· 34. 
29 Ibid., p. 16. 
30 Ibid., p. 36. 
31 Ibid., p. 36. 
32 Jbid., p. 4. 
33 Ibid., p. 46. 

maintain the transparency of :&rocedures and compliance 
with competition policy." In summarizing its 
recommendations, the EC Commission goes on to say 
that "the inclusion of IPR and patents within standards 
should be subject to clear rules, which provide for the 
right of use of IPR and patents either free or on fair and 
reasonable terms. "35 

The revised Green Paper highlights the importance 
of standards to the EC's industrial policy. In the EC 
Commission's words, ''Nothing less than the future 
technological environment for products on the 
European market is at stake."36 This is particularly 
true for newly developing technologies with worldwide 
markets, such as new industrial materials and 
infonnation technology. According to the EC 
Commission, "it is crucial that in these sectors. . . 
standardization should proceed ... at the international 
or al least the European level from the outset" The 
paper goes on to note that the EC research and 
development programs, such as ESPRIT, "already have 
an important role in pre-standardi7.ation," and indicates 
that "efforts to foster links between research, 
stmdardi7.3ti.on, and certification policies" will be 
reinforced. 37 

The paper contains a thinly veiled threat by the EC 
Commission to take additional steps should the private 
standards bodies fail to respond to its demands. 38 
These steps could include greater EC Commission 
regulation and control over the system, the Green Paper 
suggests.39 

U.S. Industry Response 

Although the public comment period on the Green 
Paper will last through April, some in the U.S. 
Government and U.S. industry have already responded 
to the EC Commission's call for comment The 
National Association of Manufacturers (NAM), 
believing that ·"the continuation of differing national 
standards within the EC will inhibit the ability of U.S. 
firms to plan," stated that it "supports the overall 
objective of the Green Paper." But it goes on to 
conclude that "in a number of specific areas, the Green 
Paper makes proposals which, either directly or by 
implication, would actually weaken the ability of U.S. 
producers to ensure that they are not disadvantaged in 
the adoption of new EC-wide product standards."40 

34 Ibid., p. 46. 
15 Ibid., p. 53. 
36 Ibid., p. 4. 
YT Ibid., pp. 10-11. 
38 For example, the EC Commission states, "The Commission 

u responsible for the operation of the common market, not mly 
for traders but also for producers and consumers. In order not to 
have to rewm to the old approach of detailed hannonization, it 
wishes to assist the standards organizations to respond to the 
growing demand for standardization in anticipation of 1992." 
Ibid.iii. 3. 

See, for example, ibid., p. 41, par. 79. 
40 National Association of Manufacturers, "Statement on 

European Commission Green Paper on the Development of 
European Standardization: Actioo for Faster Technological 
Integration in Europe." Dec. 20, 1990. p. 2. 
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For example, NAM expresses concern about some 
of the procedural changes proposed in the Green Paper. 
The proposed shortening of the public comment and 
voting periods for draft standards "will reduce the 
ability of entities outside the EC to provide meaningful 
comments. "41 NAM is also ci>ncemed about a 
movement away from consensus-based standards, 
particularly in areas such as information technology, 
could frustrate the objective of achieving 
harmoniz.ation between European and international 
standards. 42 

NAM expressed concern about some of the 
underlying policies proposed in the paper. NAM 
observes that the Green Paper suggests that 
participation in regional standards work by ISO/IEC 
observers will be "episodjc" radlet than a requisite first 
step and fails to call for the routine "prior reference ID 
the international level" of EC SlaDdards work. 
effectively short-circuiting U.S. efforts to indirl'.Cl1v 
influence European standards through ISOtIEC~ 41 
NAM is also concerned that the EC's policy towalds 
participation by Eastern European countries ia 
CEN/CENELEC "could clearly lead to discriminllioa 
against .. non-EC standard producU and t.ecbnologia 
in those markets. "44 Fmally, NAM is dubious about 
the Green Paper's ptoposals regarding intd1ecblal 
property rights and patents, calling changes from 
international noons embodied in ISO/IEC nda 
"inappropriate. "'4S . 

Others in U.S. industry are concerned that the EC 
Commission's emphasis on spee.d in the production of 
standards may result in the adoptioo of bad slandards.46 
In words of one U.S. expert. "A bad slandard is still a 
worse situation than oo standard. "47 Furthermore. U.S. 
industry would like msurances that every effort will be 
made to ensure "maximum use of intematimal 
standards development wort• in the EC. 41 

Warning that "fundamemal changes in the 
standardi7.ation policies, pri<rities; and Sll'UCtmeS in 
Western Europe will Wldoubtedly have a major impact 
on ISO and IEC," those two intematiooal bodiC'S 
argued that the Green Paper's "disproportionar 
concentration on the rapid development of 
standardiz.ation for Europe" makes it "all too~ to 
envisage the formation of sevezal regional groupings 
which could quickly drain effort away from 
international work and revert to 'Fortress Regions' 
vis-a-vis standardization. "49 ISO/IEC concludes that-

41 NAM stalorwtl, p. 3. . 
42 Ibid., p. 3. 
43 Ibid., p. 4. 
44 Ibid., p. 4. 
4' Ibid., p. s. 
46 Daniel Smith, Vice President d ANSI's Brussels office, 

says in the November 1990 ANSI Report~r that MCommems we 
have received to dale have expressed ooncem about IClllle of the 
recommendations that have been put forth by the Ccrmnission in 
an auempt to speed the llandards development proceu." 

47 Formal oomments by Caletpillar, Inc., oo the Greem Pmper, 
~dll.p. 3. 

48 Ibid., appendll. p. 6. 
49 ISO/IEC Recammendatims on the EC Commission's Green 

Paper Concerning the DeYelopmem of European Slandardizalion. 
December 1990, p. 2. 
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[/Jn practical terms, regional and global 
activity must rely on a finite resource of experts 
who by virtue of tfleir language competence, 
diplomalic skills, industrial overview and 
standards system experience are able to 
participate in multinational stONJardization 
work. The inevitable result of redirecting this 
scarce resource to multinational work for 
Ewope is to take it away from global work ill 
ISO!IEC, ITU [International TelecommlUfi-
cations Union], etc.50 . 

At the same time, the Green Paper contains several 
recommendations viewed as helpful by U.S. industry. 
U.S. industry continues to complain about information 
gaps.SI Far example. the Na&ional 'AssOclation of 
Manufaauras says dial information on European 
SWldards .. is srill often incomplclc, bard to locate, and 
not provided ill a timdy ~.. Therefore, the EC 
Commmion's a:tnowlc:dgement of this problem and 
proposals to deal wida it are welcomed by NAM as a 
stqJ in die right dilecliOn. 52 The proposal to eliminate 
the need far rmnspnsirim of standards at die 
membc:r-sare level is also seen as posUive. Mmeov~ 
one firm wekxned effolli IU easure dial cusrnmen of 
Slalldanls-pabl agthoritjes, us::c iDdustties. and 
<Xmsuw21 play a mare i~ role in Europe's 
Sl3Ddards developmeut S}'SlalL Finally, exp-Airing 
t:be systr:m's responses tO au1111fj11S wm viewed as 
hdpful by bath NAM amlodas in U.S. indmtty.S4 

Nat·Steps . 
The EC Cc1nnaisci0n has cast die GRen Paper as a 

discamion do::mM1•I · and has Urged all inlerestt.d. 
parties ID C(d!!O!eDt. After die public'COIDDlent period 
closes m April 28. the EC Commission is expected ta 
SpiJbSlli a Europewide 9ftBi11• <m the Green Paper, 
protlably in June or July. Initial repons suggest that the 
disamioa will be IPefy • .55 . 

Private Sector Initiatives 
A U.S. delegation· liDder the auspices of the 

American National Standards Institute (ANSI) held 
discussions in Brusse& on Oct 1-2, 1990, with 
representatives of CEN/CENELEC, the European 
Organiz.ation for Testing. and Cenificatioo (EOfC) and 
the Commis&on of the European Communities. The 
two sides agreed that ace~ to the European standards 
system had improved over the past two years, and that 
the mechanisms put in place to identify issues of 

'°/SOI/EC reC0111111c1ri11io-.r, p. 6. 
"One -1yst observes; "[Alt least il -U. that Ill 

hmine1se1, !lCll just thOle outside Europe, are suffering from the 
lack« transparency in the European sundarda-.euing proczas." 
Robert S. Smith, '7edmical Sc.andards 'Green Paper,'" EMrop. 
1992 Law tJlld Str~gy, October 1990, p. 3. 

52 NAM SllJl111JVlll, p. 3. 
'3 Caterpillar COlfflfVll#, appmdix, p. 5. 
54 NAM SllJlmtelll, p. 3; Caurpillllr comtNIW, appendix, p. S. 
.ss Staff of the Office of Eurq>ean Canmunity Affairs, U.S. 

Department of Commenz, conversation with USITC staff, 
Jan. 30, 1991. 



concern to U.S. industry and provide indirect means to 
communicate them had been largely effective. The U.S. 
delegation pressed CEN/CENELEC to make a more 
concerted effort to clarify the product coverage of 
particular EC product directives. The EC side reported 
that a data base was in the works which could partly 
address this need, and said that it would publicize the 

· issuance of particular standardiuttion mandates 
including the aim of and schedule for the work. 56 
Moreover, CEN/CENELEC agreed to provide a copy of 
its monthly notification of planned meetings to the 
ISO/IEC Secretariat in Geneva and the ANSI office in 
Brussels.57 

Concern was expressed about the lack of coherent 
procedures for the handling of comments received on 
draft standards. The two sides agreed that a running 
list of U.S. comments awaiting answers would be 
prepared by ANSI for purposes of following up with 
CEN/CENELEC.58 There appeared to be shared 
interests and concerns by ANSI and CENELEC 
regarding the Green Paper, including the need to ensure 
that the standardization system remain in private bands. 
responsive to market needs, and not subje.ct to Wldne 
oversight and control by governments. Both sides 
agreed that although the press of EC business was 
indeed important, the top priority should be .. the 
completion of a valid set of Ewupean standards to be 
used in the internal market .. 59 · 

Testing and Certification 
Few concrete changes were announced re~ 

the EC's policies towards testing and certificatioD 
during the period under review. The most significant 
source of interest by U.S. busine~ remained the 
conditions under which the EC would permit required 
confonnity-~sment procedures to be conducted 
outside the EC. U.S. industry has been lobbying hard 
to maximize the situations in which U.S.-generated 
tests and manufacturers' declarations of conformity 
will be acceptable to demonstr.Ue conformity tD EC 
directives and regulations. 60 

Quality Assurance 
A new development during the period was the 

heightened concern among some in U.S. industry about 
requirements to undergo quality assurance registration 
to comply with EC directives. The Medical Device, 
Personal Protective Equipment, and Construction 
Products Directives all require manufacturers to 
employ quality assurance to demonstrate conformity 
with EC requirements. Two concerns have emerged: 

56 American National Standards Institute, MExecwive 
S1D11mary: European·U.S. Meetings, Oct. 1·2, 1990," pp. 1·2. 

57 ANSI, uF.uropcan/U.S. Meeting on Priva1e Sector 
Srandards, Testing, and Certification Issues," Oct. 1, 1990, p. 1. 

SS Ibid., p. 3. 
~9 Ibid, p. 4. 
60 See, for eiwnple, the policy stalements on Slandards, 

testing, and ce11ification approved by the Advisory Committee for 
Trade Policy and Negotiations on May 7, 1990, and trarumiued to 
the Honorable Julius L Katz, Deputy United States Trade 
Representative by a leuer dated June 11, 1990. 

(1) how responsibility is divided during the design phase 
between the manufacturer and the quality assurance body 
and (2) whether the EC will permit non-EC bodies to 
conduct the required initial quality assurance insr.ctions 
(perhaps under subcontracting arrangements). 1 U.S. 
firms in the medical device, paper, wood, and information 
technology industries have reportedly expressed concern 
about these issucs.62 

In a December 14, 1990, letter from ANSI to the 
EC Commission, the institute said that firms that 
choose modules that depend on assessment of quality 
systems63 are concerned that-

the lack of subcontracting, particularly for 
initial assessments at the oUlSet of the New 
Approach directives, will create a huge backlog 
because there will be a limiled number of QA 
ilfspectors working for a limited number of EC 
notified bodies. Initially. less than a dozen EC 
notified bodies will likely be empowered to 
conduct QA inspections. 

Moreover, "[a] restriction on the ability to 
subconttact would render many of the agreements in 
Europe [on mutual recognition] in the QA area 
inoperative, resulting in harm to trade within and 
outside the Community." Finally, since "product 
testing and QA inspections represent the two major and 
distinct procedures for product approval" when 
third-party intervention is required, "the lack of 
subcontracting for quality assessment will artificially 
distort a manufacturer's" choice of assessment 
prnc:edure. ANSI urged the EC to "allow 
subcontracting for both product tests aild QA 
inspections subject to the understanding that the 
Notified Body remains legally responsible for his 
actions. •'64 

CE Mark., Modular Approach, EOTC 

The EC made little progress in establishing the 
mechanisms that will be needed to effect its "Global 
Approach to Testing and Certification."65 The draft 
regulation on the CE mark of conformity was not 
formally proposed by the EC Commission, although a 
revised draft did become available on November 5, as 
did a working document prepared by the EC 

61 These coecems are tied in with the general issue of 
subconlrading and are described in USITC, Effects of EC 
/tUegraJiOll, USITC publication 2318, September 1990, pp. 4-22 
to 4-23. 

61 Staff of the U.S. Department of Commerce, coovenion 
with usrrc staff, Jan. 30, 1991. 

63 The uGlobal Approach," module D, production quality 
assunnce; module E, product quality assurance; and module H, 
full ~ality assurance. 

Peter Yurcisin, Senior Vice President and General Counsel, 
ANSL letter to John Farnell, Chief of Division, Standards, 
Certification, and Relations With Standards Bodies, DGIIl, EC 
Commission, Dec. 14, 1990 (Yurcisin letter). 

6.5 See USITC, Effects of EC /nugration, USITC Publication 
2268, March 1990, pp. 6-17 to 6-32, for a detailed analysis of the 
EC's uGlobal Approach to Testing and Ccnification." 
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Commission concerning the CE mark.66 U.S. industry 
representatives have expressed concern that any eff on to 
require that products undergoing third pany testing bear 
an identification mark or code in addition to the CE mark 
could make the option of self certification all but useless. 
Similarly, permitting other marks of conformity such as 
marks of conformity to CEN/CENELEC standards, 
national standards, or of particular notified bodies to be 
applied could result in continued discrimination and 
market segmentation, some in U.S. industry believe.67 

The "modular approach" to conformity assessment 
was, however, finally acted upon.68 The final version 
reportedly includes language, such as that ensuring the 
protection of proprietary business information, that had 
been sought by U.S. finns.69 

The newly creare.d European Organization for 
Testing and Certification (EOTC) reportedly got off to 
a rough stan with its first Cou,icil meeting on 
November 27, 1990, in London.70 The organWilion's 
camci1 apparently reje.ctcd the chart.er developed by 
die EC Commission for its activities and structures aod 
decided to form its own basis for organizing worlt in 
the conformity-assessment sphere. 71 In the meantime, a 

66 Sec usrrc. Effeelz of E:c Tnugmtimc. usrrc pahtiarim 
2318. Sq• ule 1990,. pp. 4-27 to 4-28, for ll disamicn of m 
emtiu venian of the CE marlt regulation. The revised. draft 
relr:ued. during the period under review appears to differ only 
sllidttlv from the draft analy=d in the above-cill!d repon. · 
.~ 6'f Staff of the Equipment Manufactim:n ~ (EMI), 

corvenation will1 usrrc staff, Feb. 21, 1991. 
. 68 The Council of Minist.err unaninioualy adqirrxl the decision 

on the "modular llflPMKh" on Dec. 13, 19'JO.The decisian finally 
adopled includes nine. modules, rarher than the. eight originally 
proposed. The decision, 90/683, was rq:ninted in the Dec. 31,· 
1990 Official. Jounusl, No. L 380/13 to 380/26. Euro,,_. Report. 
No. 1638 (Dec. 15, 1990), sec. 4, p. 10.. See usrrc. Eff«U ·cf 
F£ l11Ug1'alioa. USITC publication 2318, Sepa:wher 1990, pp. 
4-25 to 4-ZT, far a discussion of the Mniodular approach." 

69 The decisim conuins ninr: certifiCatiaa proc:edmes, from 
which moduka are cbosen that an: suirable to the cue in poin1. 
Staff from the N.nooal Machine TOOI Bujlders' Anociatian 
(NMTBA) n:pott.s that Oil Nov. 21, 1990, during the European 
Parii-''• secood reaifing of the EC Commissicft's proposal for 
a decision establishing modules for assessing confonnily with 
teclmic:Al hannalization directives, Parliament reponedly upheld . 
three amendments rejected by the Council, and the EC . 

The EC Commission accepted the three amendmenu to the 
Council cl MinUten' commOll position. These three concem the 
confidential ueaonent of infonnatioo provided to notified bodies 
for confo!lllitY assessment; the assurance dial suboonlraCted 
assessment laba also meet the standards of conformity in 
EN4SOOO; and !he provisions for manufadllrer contestation of a 
denial ol certification. . 

70 See USITC, Effects of EC bt11grahoit, USITC publication 
2318, Sq>lember 1990, pp. 4-19 to 4-21, for a desaiption of lhe 
EOTC's goals, structure, and operation. 

11 Staff of the U.S. Depanment of Commerce, conversation 
wi1JJ USITC staff, Jan. 30, 1991.These objections ~r to be 
centered on the preliminary EC Ccmmission document on the 
establishment of agreement groups and sectoral commiuees, 
which EOTC paiticipanu objected were in contradiction to the 
signed Memorandum of Understanding creating the EOTC.The 
document's description of the criteria and qualifications for 
agreement, specialized, and sectoral committees, as well as of the 
criteria for third-country panicipation, were all apparently sources 
of dispute. See Oct. 12, 1990, memo to files regarding Oct. 8, 
1990, meeting by CENELEC oo EOTC. 
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meeting by CENELEC in October regarding the EOTC 
suggested that four sectoral committees in the field of 
electronic technology would be set up: domestic 
products, industrial goods, electronic components, and 
new technology applications.72 

Acceptance of U.S.-Generated Tests 
There are basically three options for EC acceptance 

of U.S.-generated tests: subcontracting by notified 
bodies, muwal recognition agreements, and acceptance 
of U.S.-based labs as notified bodies. During the 
period under review, little progress was made in 
achieving U.S. objectives in these areas.73 There was 
no discernible movement by the EC from previously 
expressed policies on these subjects. 

The Commi~on did not finali7.e the negotiating 
mandales it has been drafting. These mandates will 
spell out dre rerms and conditions for reaching 
agreements with third countries on the mutual 
recognition of conformity-asses.went results and 
procedures. In the meantime, there was renewed 
concern about the EC's intention to declare existing 
arrangemeulS on mumal recognition null a1ld void 
pending their traasferem::e to EC-wide ammgements. 74 

The EC Commissim also did not finish its 
C idlilDlmjc~11- clarifying ttJe sjtmJtjops in Which 
subamtra@ng by EC notifie.d bodies would be 
pemritted 7S 

In an effort to secure ... notified body" st.atus foe 
U.S .. -based labs. the United States was seeking to 
amend the Tokyo Round Standards Code to include a 
requiremem on parties to permit nondiscriminatory 
participation in their conformity-assessment schemes 
by ~ located outside their territory. The ad 
referendum agreement reached in October on a revised 
Standards Code encourages parties to permit such 
participation bul does not require them to. U.S. ~ 
labs, particularly in the electromagnetic interference 
(EMI) area,. bad threatened to pursue unilateral options, 
such as filing unfair trade practice cases, if the EC 
refused to accept re&dts wued by U.S. labs.76 

In the meantime, an exchange of Ieuers between 
U.S. and EC officials clarified the EC Commission's 
thinking somewhat In a September 7, 1990, letter, Dr. 
Duesterberg reaffirmed the' United States' general 
support for the EC's efforts to introduce a single set of 
conformity-assessment requirements and a single marlc 

n Secloral oonuninec:s are described in USITC, Effecu of EC 
1111e'h<Jli011, usrrc publication 2318, September 1990, p. 4-20. 

For a discussion of EC policy towards the acceptance of 
foreign-generated tests and U.S. positims regarding them, see 
USITC, Eff ecu of EC buegraJio11, USITC publicatic.n 2318, 
~her 1990, pp. 4-21 to 4-25. 

74 See, for example, Yurcisin letter, p. 3 of auachmenL 
15 Staff of the U.S. Department of Canmerce, Office of 

European Ccmmunity Affairs, cooversatioo with USITC staff, 
Jan. '} 1991. 

7 See, for example, Bureau of National Affairs, "EMI 
Testing by European Labs Seen as Lever for U.S. Labs," 
1~9i-TM Exurnal Impact of Europea11 U11i[ica1ion, May 4, 1990, 
pp. 2 and 3. The repon indicated !hat the EC has asked the 
American Council of Independent Laboralories for a list of its 
members wishing to be accorded notified-body status for !he EMI 
.testing. 



of confonnity for use throughout the EC market, and 
noted that efforts to increase mutual recognition of test 
results in the private sphere, as evidenced by the creation 
of the EOTC, were welcome. Nevertheless, the U.S. 
official expressed concern about the potential costs of 
complying with the new EC system, particularly if it 
sharply limits the circumstances in which manufacturers' 
declarations of conformity are sufficient and precludes 
the acceptance of non-EC-generated results. 

Assistant Secretary Duesterberg reiterated the 
United States' interest in securing notified-body status 
for U.S. test labs and in ensuring that subcontracting to 
U.S.-based bodies would be permitted. This has been a 
source of particular concern in the quality assurance 
area. where dre EC is considered to be taking a fairly 
restrictive approach. He also emphasized the United 
States' interest in EC flexibility in dealing with the 
U.S. testing, accreditation, and certification system, 
since responsibility for performing such functions is 
curremly dispersed among Federal, State, and local 
governments as well as in the private sector.77 

Subse.quently, the United States presented a 
demarche to member-state governments emphasizing 
similar points. 78 The British Government apparently 
responded by assuring the United States that it 
"continues to take a fairly liberal view on these issues," 
but remained noncommittal on the conditions that will 
be attached to mutual recognition agieemeuts. 79 

In a mid-December letter responding to Assistant 
Secretary D~. G. Crauser of the EC 
Commission stressed that the underlying philosophy of 
the "Global Approach" was to provide manufacturers 
with flexibility in demonstrating the conformity of 
their products with EC requirements. This flexibility 
would, he suggested, enable manufacturers and 
regulators to achieve the goal of the .. Global 
Approach" -improving the quality of products and 
services sold in the Community-without facing 
unnecessary financial or administrative burdens. 80 

T7 Thomas J. Duesl.etberg, Assistant Secretary of Commen:e 
for International Economic Policy, U.S. Department of Canmen:e, 
letter 10 Ernesto Previdi, Acting Director, Directorate 8, Internal 
Market and Industrial Affain, EC Canmission, Sept. 7, 1990.The 
Advisory Committee on Trade Policy and Negotiations summed 
up the reason for this concern in a May 7, 1990, report on 
standards, testing, and certification.The report notes,-

Tlte Uniled Stales does llOI have gover111M"1-sponsored 
llalional te.rtU.g and certlficalion programs comparable to 
Iha.re in the Uniled Kiltgdom, Germany. or FranceFor 
tha.re products where manufacturers' ckclaralions of 
conformance are 1IOt c01Ui.ckred .rllfficiefll. tlte U.S. has 
relied almost wirely on private sector testing and 
certificalion programs for verifying conform/J/ICe wills 
volUlllary standards as well as mandatory .rtandanJ.r 
(regwl.aliOfl.f). Over 132 private .rector organizations are 
U.volvcd in prodMct certlficalion activilie.r in the U.S. 

78 U.S. Department of State Telegram, Oct 25, 1990, 
Was!!!ngtoo, OC, message reference No. 361576. 

79 U.S. Department of States Telegram, Dec. 3, 1990, 
London, message reference No. 23240. 

80 G. Crauser, Diredor of Directorate B, Directorate General 
ill (Internal Market), letter IO Thomas J. Duesterberg, Assistant 
Secretary of Commen:e for International Ecmomic Policy, 
transmined via telecopier on Dec. 19, 1991 (G. Crauser letter). 

He apprised the Assistant Secretary that the EC 
~ommission was still drafting the mandates the 
Council will need to approve before negotiations on 
mutual recognition agreements with third countries can 
begin. Those mandates will establish sectors, 
procedures, and criteria for such agreements, including 
how the EC "will go about recognizing the bodies of 
third countries," he said.81 The EC Commission 
expects that such agreements will include assurances 
from third-country governments that notified bodies 
will "do their job properly" and that the government 
has the means for withdrawing notifications if that is 
no longer the case, Crauser continued, but "does not 
exclude the possibility of relying on accreditation 
systems in third countries provided such systems are 
sufficiently reliable." He further indicated that the EC 
Commission would likely "further refine the language 
of the Council Resolution of December 21, 1989," 
dealing with the Community's intention to seek a 
"balanced situation" in future mutual recognition 
agreements.82 

A February 27, 1991, EC working document on 
mutual recognition agreements further elaborates upon 
the EC Commission's thinking. 83 It should be noted, 
however, that the EC's perspective may evolve over the 
coming months, as the document is refined. 

On the need for mutual recognition agreements to 
create a "balanced situation," the EC Commission says 
that84-

The concept of a balanced situation is not 
connected wirh the volume of trade berween the 
parti.es. Nevertheless, it must ensure that the 
parties ,have an equivalent guarantee of access 
to the market for the sector(s) covered by the 
agreemenl in terms of the requiremenrs of the 
laws of the rwo parties and the means of proof 
of conformity · with these requiremenls. 
Furthermore, the concept of a balanced 
situation has to take accounl of a number of 
appraisal criteria relating to the respective 
practices of the parties, in particular the narure 
of the techN.cal rules of the third country 
concerned, the type of regulation (liberal or 
strict), the conformity assessment procedures, 
the geographical restrictions (part or all of the 
te"itory) and the administrative problems 
relating to market access. 
The document confirms that the EC Commission 

views the scope of the regulated product sphere as 
including all products subject to . EC- and/or 
national-level legislation intended to protect the public 
interest on the grounds of protecting safety, health, 
environmental, consumer, or for other collective 
interests. For products subject to EC-wide regulation, 

81 The Federal Advisory Committee on EC 92 Standards has 
reported that U.S. industry favors negotiation of mutual 
recognition agreements on a sector-by-sector basis, rather than 
generic mutual recognition agreemenu. 

82 G. Crauser letter. 
83 Canmission of the European Communities, "Worlcing 

Document on Negotiations with Third Countries Concerning the 
Mutual Recognition of Product Confonnity Assessment," doc. 
certif. 91/1, Feb. 27, 1991. 

84 Ibid., p. 2. 
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mutual recognition agreements will generally be tied to 
one or several directives, but they will cover broad sector 
ranges "as far as possible ... g5 

Member states that have non-harmonized national 
regulations and that wish to conclude mutual 
recognition agreements with third countries are to 
notify the EC Commission. The EC Commission will 
then consult with other member states and "request the 
Council to either authorize the member state concerned 
to negotiate a bilateral agreement, or give it the 
negotiating directives when there exists a gene.cal 
interest for the subject to be treated at the Community 
level." 

The obligations of the third party with respect r.o 
the conformity-assessment bodies in its territory 
appear, on initial analysis, to be consistent with 
statements made by EC Commission officials over the 
past year and a half and reported on in previous 
editions in this series of ITC reports. For example, the 
EC Commission states that "each party must have a 
body which has the powers, the responsibili~ and the 
authority required to notify the c0mpetent bodies. 
Notification cons~ of two acts: the act of designating 
the competent body and the act of recognizing i1s 
competence to ensure objectivity, transparency, and 
conformity with the criteria." Notified bodies must be 
able to withdraw notifications, verify technical 
com~tence, and demonstrale thal competence to the 
EC. 

When establishing its timetable for conclusion of 
mutual recognition agreements, the report says that the 
EC Commission's priorities will be first, fields covered 
by "new approach" directives, and second, fields 
covered by other EC directives or national legislation. 
The EC Commission will also take into account the 
level of trade involved and whether the third coun~ is 
a signatory to the Tokyo Round Standards Code. 

The scope of such agreements is also clarified. in 
the working documents. Agreements involving 
EC-level legislation will apply throUghout the entire 
EC. Those involving national legislation may be 
restricted to the signatories, but all products from the 
EC that are processed by the bodies covered by them 
are to be accorded the benefit of the agreement. 
Finally, the EC Commission states that "the benefit of 
the agreements concluded by the Community under 
this mandate may be extended to all of the EFTA 
countries and Liechtenstein in accordance with the 
tenns of the agreement on the European Economic 
Area being negotiated."88 

On the subject of subcontracting, the EC official 
indicated that the Commission was still examining 
"how the notion of subcontracting can be extended to 
other activities which do not involve subjective 
evaluation, such as quality system audit activities. "89 

8~ Ibid., p. 4. 
86 Ibid ., p. 7. 
87 Ibid .• p. 8. 
88 Ibid .• p. 9. 
89 Ibid. 
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Deputy Director General Crauser expressed a 
willingness to contim~e bilateral talks on the subject 
after the Community has made more precise prwess 
and the Uruguay Round has come to a close. A 
meeting between Assistant Secretary Duesterberg and 
Deputy Director John Mogg of the EC Commission is 
reportedly being planned for sometime in March, to be 
followed by a meeting between Secretary Mosbacher 
and Commissioner Bangemann in June or July.91 

. On January 14, 1991, the EC Commission issued a 
draft o!Jrinciples to govern subcontracting by notified 
bodies. The principles are genetally consistent with 
earlier statements made by EC Commission officials 
reported on in earlier reports. Initial analysis suggests 
that the docwnent reflects a fairly strict approach by 
the EC to subcontracting, both in terms of tbe types of 
things that can be subcontracted and in the legal and 
procedural requirements fer such arrangements. 

In the me.antime, the U.S. Department of 
Commen:e 's National Institute for Standards and 
Technology announced that it was sponsoring a series 
of workshops on testing and certifJCatioo issues. The 
workshops. to be conducted in cooperation with 
specific in~. will "explore the possibility of 
developing a national accreditaticm scheme for 
conf onnity assessment that is consistent with 
internationally recognize.d and acc:eptEd criteria," 
according to Richard White, Under Secretary of 
Commerce for Technology. 93 · 

Private Sector lnil:iaJ:ives 

During a meeting held in Bnmefs on October 1-2. 
1990, a U.S. delegation under ANSI auspices stressed 
the preference by U.S. business for the EC to permit 
"the greatest possible use of manufacturers' 
self-declarations of conformity." The delegation also 
urged the EC to permit notified bodies wide latitude in 
subcontracting work, so loog as the nctified body is 
held ultimately accountable for all work and for the use 
of their marks of conformity. In tenns of emerging 
EOTC Agreements Groups, the U.S. side stressed the 
desirability of permitting the continuation and possible 
expansion of existing arrangements between private 
sector testing and certification organizations in the 

90 Ibid. 
9l Staff of the Department of Caruncrce, phcne interview by 

USITC staff, Jan. 9, 1991. 
92 Commission of the European Canmunities, "Guiding 

Principles for Subcontracting by 'Notified Bodies' Punuant to the 
Council Decisioo of 13 December 1990 Concerning the Modules 
for the Various Phases of Conformity A111e11mens Procedures," 
doc. cenif. 90/S, Jan. 14, 1991. 

93 BNA, "Commerce Pushes Uniformity in U.S. Conformity 
Assessment," 1992.....:r~ Exurnal Impact of Ewopean /nUgralioti, 
June 29, 1990, pp. 8 and 9.Based oo recanmendations by the 
lnt.eragency Task Force oo EC 92 and in consultation with 
lnt.ematiooal Trade Administration Slaff, the Office of Standards 
Services of NISf has identified the following workshop topics for 
FY 91 and FY 92: pressure vessels; electromagnetic emission; 
plywood, softwood lumber. and other wood producu; wood 
windows and doon; medical devices; machine tools; and personal 
protective devices. NIST will publish schedules for these 
workshops in the Fetkral Register. 



United States and the EC.94 This meeting provided ANSI 
with an opportunity to elaborate upo~roposals9S it had 
made earlier to the EC Commission. 

ANSI and the U.S. Chamber of Commerce 
cosponsored a workshop on June 25, 1990, dealing 
with future U.S. interaction with Europe on testing and 
certification mauers. The workshop provided 
organii.ations such as the Society for Automotive 
Engineers and the Air Conditioning and Refrigeration 
Institute with an opportunity to share their experiences 
in working with counterparts in the EC on the 
acceptance of each other's tests and inspections. It also 
served as a forum for identifying U.S. business "needs 
for information, coordination, accreditation, and 
problem resolution." In a July 1990 article, ANSI 
reported that participants at the meeting recommended 
that ANSI develop a process and a structure for 
interacting with the sectoral committees of the EOTC 
and become more active in accreditation of third-party 

- certification systems. '17 . 

ANSI had also organized an August 1-2 meeting 
between U.S. representatives and representatives of 
European organii.ations involved with quality system 
assessment The meeting revealed that private bodies 
competent to assess manufacturers' conformity with 
international standards for quality assurance (the ISO 
9000 series) were being set up throughout Elirope. The 
European Committee for Quality System Assessment 
and Certification-EQS-was set up in early 1990 to 
obviate the need for multiple assessments of 
manufacturers' quality systems. Accreditation of 
quality system registration organizations is also being 
considered. EQS will endeavor to ensure uniform 
interpretation of the European standards implementing 
the ISO requirements: the EN 29001, 29002, and 
29003. Creating conditions for developing confidence 
in quality system assessment and registration should 
make it possible for such bodies to accept the results 
generated by bodies in other EC countries. 

Many of the participants in EQS are likely to be 
named notified bodies by their governments for 
purposes of attesting conformity to EC regulations, 
ANSI reports. EQS is also a candidate to become one 
of the specialized committees under the EOTC 
structure, although no such specialized or sectoral 
committees will be announced until the spring of 1991. 
According to ANSI, "The United States does not now 
have a system in place to certify assessors to the 

94 ANSI, MExecutive Summary: European·U.S. Meetings, 
Oct. 1-2, 1990," pp. 2-4. 

9' American National Standards Institute, MANSI Views on 
Relationships between the United States and Europe on Testing 
and Certification," July 23, 1990. It also followed a September 
decision by the ANSI Board of Directon for the Institute to place 
grealel' priority on developing an accreditation program for 
Third-party certifiers as a means to facilitate the acceptance of 
U.S. test results by the EC. 

96 Staff of ANSI's Washington office, cooversation with 
USITC staff, Feb. 20, 1991. 

V7 ANSI, ~esting and Certification Workshop Examines EC 
Initiatives," ANSI Rtpontr, July 1990, p. 3. 

international requirements which are in development," 
something which the Europeans felt "will be important 
for the United States to establish." Moreover, the 
expected widespread useoftheIS09001, 9002,and 9003 
standards both in the regulated and the nonregulated 
sphere means that U.S. industry should familiarize itself 
now with their requirements, the group said.98 

The next general meeting between Europe's 
regional standards bodies and ANSI is tentative~ 
slated for April 11 and 12, 1991, in Washington, DC. 
Open public meetings were scheduled for March 18 
and 19 to prepare for upcoming discussions with the 
Europeans. 

Domestic Considerations 
A new Federal Advisory Committee on EC 1992 

Standards formally began its work during the period 
under review. The committee, whose formation was 
announced in the February 2, 1990, Federal Register, is 
to advise the Secretary of Commerce on 
standards-related developments that are likely to 
significantly affect U.S. exports to the EC. Composed 
of some 29 representatives from industry, trade 
associations, and standards groups, it supplements the 
existing Industry Functional Advisory Committee on 
Standards established as part of the President's 
Advisory Committee for Trade Policy and 
Negotiations.loo The committee's work will help the 
U.S. Government craft policy responses to EC actions 
and will identify areas where the U.S. Government and 
private sector can take action to better position U.S. 
industry to respond to the challenges of selling in a 
unified EC market 101 

The committee met for the first time on 
October 10, 1990. In addressing the group, Assistant 
Secretary of Commerce for International Economic 
Policy Thomas Duesterberg reported that some 
problems remain in U.S. access to the work of 
CEN/CENELEC. According to Duesterberg-

Some companies are reporting closer ties and 
better working relationships with members of 
relevant European technical committees. 
Others report that CEN committees in 
particular are focusing on 'European' 
solutions to technical issues, to the exclusion of 
international or non-European solutions. This 
bias. . .carried to an extreme can mean loss of 
market share for U.S. manufacturers that are 
currently marketing their products successfully 
in individual EC member state markets. Jai 

98 ANSI, Draft Report 011 U.SJE11Topta11 DiscussiollS 011 
Quali!J System Imus (no date). 

99 ANSI Reporter, November 1990, p. 2. 
lOO BNA, 1992-TM E.xltrnal Impact of Europt1J11 

U11iM.atio11, Oct. 19, 1990, pp. S-6. 
101 U.S. Department of Commerce, Oiarter of the Advisory 

Committee on the European Community Common Approach to 
Standards, Testing, and Certification in 1992. 

l02 Minutes of lhe Federal Advisory Committee on the EC 
Common Approach to Standards, Testing, and Certification in 
1992, OcL 10, 1990, p. 4. 
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Under Secretary of Commerce for International 
Trade J. Michael Farren urged the group to recommend 
"the appropriate U.S. response to EC demands for 
coherence and openness in the U.S. [standards] system, 
U.S. support of international standards, and mutual 
interests in testing and certification."100 

Under Secretary of Commerce for Technology 
Robert M. White said that "public-private sector 
coordination is essential" and highlighted the need for a 
critical examination of the U.S. testing and certification 
system. He suggested that (1) "the Government should 
establish a coordinating body for all Federal 
[conformity assessment] activities and develop some 
common standards for these programs," and (2) 
"industry should see to it that a corresponding 
coordinating body is established in the private 
sector."104 

The committee was asked to focus their efforts on 
eight issues related to standards and 10 issues related to 
testing and certification.105 Among the issues to be 
addressed are: 

• How can U.S. access to the 
standards-development process in Europe be 
improved? 

• What can be done to clarify the relationship 
between directives, product coverage, and 
standards being developed by 
CEN/CENELEC? 

• What can be done to ensure that the United 
States is represented adequately in 
international standards organizations having a 
bearing on access to the EC market? 

• Which aspects of the Green Paper will help or 
hinder U.S. business interests? 

• What are acceptable conditions for concluding 
mutual recognition agreements with the EC? 

• What criteria should be used to determine the 
competence of U.S. certification and 
accreditation bodies? 

• What adjustments should the United States 
consider in U.S. testing and certification 
practices to make them more compatible with 
those of the EC and other U.S. trading 
partners? 

• How should the United States interface with 
the EOTC? 

103 Ibid., p. 7. 
104 Ibid., pp. 8-9. 
105 BNA, "Advisory Committee Defines U.S. Concerns 

Involving EC Standards and Certification," lnternalional Trade 
Reporter, vol. 7 (Nov. 14, 1990), p. 1741, and "Advisory Panel 
Looks at U.S. Government Role," 1992-The b:ternal Impact of 
European Integration, Nov. 2, 1990, pp. 4-5. The list was 
published in 55 F.R. 43396, OcL 29, 1990. 
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The list was subsequently shortened somewhat 
Papers discussing many of these issues were drafted 
and discussed at the Advisory Committee's next 
meeting on January 8.106 Final versions of the papers 
are to be submitted to the Secretary of Commerce on 
March 10, 1991.107 

Implementation 
The EC Commission reported in October 1990 that 

"since 1986 about 30 standardization mandates related 
to EC legislation have been given to the two main 
European standardization bodies," CEN and 
CENELEC. The mandates reportedly call for the 
development of approximately 800 European 
standards, most of which are to be completed by 
1992.108 ETSI has also been given nine mandates, 
which will result in some 300 European 
telecommunications standards.109 

There are reports that the EC will delay full 
implementation of several "new approach" directives 
pending the completion of harmonized European 
standards. The directive on medical devices will 
reportedly be delayed until 1995, and that on 
electromagnetic compatibility until 1996. The pressure 
vessels directive has already been delayed until 
1992.110 U.S. industry sources report that their 
primary concern about these delays has to do with what 
the EC will do in the transition period. during which 
the essential requirements of EC directives must be met 
by manufacturers but harmonized European standards 
(i.e., those developed by CEN/CENELEC or ETSI) are 
not available. 

The national standards bodies in the member states 
apparently are only slowly implementing the standards 
adopted by CEN/CENELEC. A representative of the 
French Standards institute, AFNOR, was reported to 
have said that fewer than half of the common standards 
develo~ by those bodies have been instituted in 
France. 111 In August, the British Standards Institution 
(BSI) reportedly came under fire for failing to rapidly 
adopt European standards. According to the 

106 These papers are public and can be obtained by calling 
Charles Ludolph, Director, U.S. Department of Commerce, Office 
of Euf!lpeall Community Affairs, tel. (202) 377-5276. 

107 Staff of lhe Office of European Community Affairs, 
conversation with USITC staff, Jan. 30, 1991. 

108 Green Paper, p. 9. Annex I of lhe paper provides a 
listing of lhe mandates given.These include slandardization 
programs relating to iron and sleel, toys, simple pressure vessels, 
pressure vessels, self-propelled industrial trucks, gas appliances, 
motor vehicle fuels, construction products (timber, concrete, 
masonry, pitched roofing products, cement, and building limes), 
aeronautics, personal protective devices, machinery safety, low 
voltage electrical equipment, household appliances, 
electromagnetic compatibility, advanced ceramics, nonautomatic 
weighing instruments, and infonnation technology. A mandate 
associated with the EC's government procurement directives on 
water

69
energy, and transpon has also been issued. 

I Ibid., p. 17. 
110 Staff of the Office of European Community Affairs, 

conversation with USITC staff, Jan. 30, 1990. 
111 "EC Member States Urged to Keep Own S1andards 

Bodies," J992-Th£ b:ternal Impact of European Uni.Ji.cation, 
p. 4. 



account, BSI has adopted only 44 percent of Euro}leall 
standards and had been slow to introduce an approval and 
certification mechanism for the Construction Products 
Directive.112 

Environmental Protection 

Overview 
EC environmental legislation involving the 

management of hazardous waste is likely to have 
cross-sector impact. There are existing and proposed 
measures addressing waste disposal and recycling, 113 
transborder shipment of haz.ardous waste, 115 
radioactive waste shipment, 115 waste-water 
. treatment, 116 air pollution caused by waste 
incineration, 117 and civil liability for damage caused by 
waste.11 8 Consistent with the prevention principle in 
article 130r of the Single European Act, these 
measures reflect the EC's intention to limit the 
production of waste under Proposed Directive (89) 
560.119 

Update 
The EC Council was expected to adopt the 

amended EC Commission Proposal <89) 560 
amending EC Council Directive 75/44212ll on waste 
at a meeting of Environment Ministers on October 29, 
1990. The two items that the Environment Ministers 
were to resolve were the amended directives' scope and 
the use of taxes under the polluter-pays principle. 
France, Denmark, and Italy are the only countries that 
support Amended Proposal (89) 560. IZl 

On. October 12, 1990, the European Parliament 
approved EC Commission Proposal COM (90) 9122 on 

. pollution caused by dangerous substances discharged 
into the aquatic environment. After the EC Council 
adopts this proposal, the EC Council may adopt 
EC Commission proposals made pursuant to article 6 
of EC Council Directive 76/464123 using the 
cooperation procedure. The EC Council has adopted 
limit values and quality objectives for only 14 of the 
129 dangerous substances in the annex to 
Directive 76/464 using the current unanimous 

111 "British Standards Body Call~ on Carpet by MPs," 
1992-The EJ:terNll /mpact of E11TOpean Unification, SepL 5, 
1990, p. 3, and Europe 1992 Law and Strategy, September 1990, 
~~ . 

113 Council Directive 751442 uid COM (89) S60. 
114 Council Directive 841631 aid COM (90) 41S. 
IU COM (90) 328 final (July 2S, 1990). 
116 Council Directive 761464 uid COM (90) 9. 
117 Council Directives 891369 utd 891429. · 
111 COM (89) 282 final (Sept. IS, 1989). 
119 OJ No. C 42 (Feb. 22, 1990), p. 19. USITC, Ejfecu of 

EC lntegralion, USITC publication 2318, September 1990, pp. 
4-33 and 4-34. 

120 EC Council, OJ No. L 194 (July 2S, 197S), pp. 39-41. 
121 "Hazardous Waste: National Experts Debate New Draft 

Directive," E11Topean Report, No. 1618 (OcL 3, 1990), sec. 4, 
P· I. 

122 EC Commission, OJ No. C SS (Mar. 7, 1990), pp. 7~. 
123 EC Council, OJ No. L 129 (May 18, 1976), pp. 25-26. 

procedure.124 The EC Council is expected to adopt this 
proposal. 

The vast majority of EC environmental 
instruments are directives that must be implemented by 
the member states. Several of these directives are 
likely to affect U.S. investment in the EC. One 
proposal, COM (90) 319,125 would encourage 
coordination between the European Environmental 
Agency (EEA) and the Statistical Office of the 
European Communities (EUROSTA1). The 
Netherlands, Spain, Portugal, and the United Kingdom 
desire data on the cost of installing and operating 
investment in environmental protection, the quantity 
and disposition of dangerous substances and wastes, 
the quality of water at certain locations, and 
comparisons with sector-specific data and 
environmental data collected by satellite. Denmark, 
Greece, Ireland, and the United Kingdom are opposed 
to mandatory reporting of these data.126 

Agriculture 

Overview 

The primary focus of EC integration measures in 
the agriculture sector continues to be promoting the 
free movement of animals and products within the EC 
and replacing border control inspections between 
member states with inspections at the site of 
production.127 The EC Court of Justice still explicitly 
excludes sanitary and phytosanitary questions from the 
principle of mutual recognition, contending that the 
risks involved are too large. The EC continues to 
develop animal and plant health standards at the 
governmental level in consultations with member-state 
authorities. In some cases, the EC Commission has 
accepted advice from non-member-state authorities and 
U.S. interests. 

The most significant development in U.S.-EC trade 
relations in the farm-based agriculture sector during 
June-December 1990 was the EC ban on imports of 
pork from the United States. The action was taken 
under the EC's so-called Third Country Meat 
Directive. The EC contends that the United States does 
not meet EC veterinary standards, a contention 
disputed by the United States. Among other U.S.-EC 
disputes, there appears to have been little or no 
progress. The EC continues to prohibit imports of 
meat from countries, such as the United States, where 
the use of animal growth stimulants (hormones) is 
authorized. The United States contends that the EC 
prohibition is scientifically unjustifiable. The EC uses 

l:U "Duigerous SubstUlces: European Parliament Wanu to 
Speed Up Decision-Making," Ewropean Report, No. 1621 
(Oct. 13, 1990), sec. 4, p. 11. 

115 EC Commission, OJ No. C 209 (Aug. 22, 1990), 
pp. 29-33. 

126 "Environment: Statistics Programme Outlined," E11Topean 
Repo'i:f No. 1636 (Dec. 8, 1990), sec. 4, p. 2. 

1 See USITC, Effects of EC Integration, USITC publication 
2204, July 1989, p. 6-16. 
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a so-called fourth criterion, which takes into account 
socioeconomic factors to prohibit the importation of 
certain products, includinf some types of meat from the 
United States and BST.12 The United States objects to 
the EC's use of the fourth criterion to stop imports. 

Earlier USITC reports have analyzed a wide range 
or directives and proposals concerning fann-based 
agriculture. In this report, several new issues were 
reviewed including veterinary inspection, movement of 
horses within and into the EC, phytosanitary standards, 
and fish inspection. 

The U.S. industry could conceivably be affected 
significantly by changes in regulations contained in one 
of the directives relating to the movement of horses 
from and into the EC. If the EC regulations relating to 
a disease afflicting horses are implemented, horses 
brought into the United States from the EC will be 
required to be quarantined in a U.S. Department of 
Agriculture (USDA) facility for 60 days. The 
quarantine would apparently be applicable to horses 
that are routinely sent to and from the United States 
and the EC for races and exhibitions. The quarantine 
would effectively prohibit much of the movement of 
horses between the EC and the United States.129 

Another proposed Council regulation is designed to 
deal with the growing problem of overfished waters 
and depleted fish stocks in the EC. It would authorize 
financial support to vessel owners who are willing to 
cease fishing or to move to other, less economical 
fisheries. If enough vessels are persuaded to switch 
fisheries, the total volume of the EC fish harvest could 
actually increase, thereby reducing EC import demand. 
Although this would have no significant effect on EC 
supply of, or import demand for, the main U.S. fish 
export, frozen and canned salmon, it could cause 
diversionary effects on U.S. imports. Reducing EC 
imports of frozen cod and other fish from Scandinavia 
and canned sardines, herring, and anchovies from 
Scandinavia, Morocco, and elsewhere could cause such 
exports to land in the U.S. market, where they would 
compete with the output of U.S. canned-fish producers. 

The EC is proceeding with the harmonization of 
member-state laws regarding phytosanitary standards 
as they apply to plant health. The EC is considering a 
proposal for a third-country "plant passport" system, in 
which imports bearing a certificate of approval would 
be allowed to circulate freely within the Community. 
The EC has also expressed its intention to continue 
recognizing U.S. inspection procedures so that plants 
and the facilities in which they are grown may be 
certified before being exported to the EC. 

128 See USITC, TM F/feclS of Grealer Economic ln1egra1ion 
Willain IM E1UOpean Comnumily on the Uniled Stotu: Finl 
Folluw-Up Report, USITC public:atim 2268, March 1990, 
pp. 6-48 10 6-49. 

129 Based on ITC staff convenations with officials of the · 
American Horse Council and the U.S. Depa!Unent of Agriculture 
Animal and Plant Health Inspection Service, Ian. 14, 1991. 
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Equines (Horses) 

Background 

Update 

The EC adopted a number of directives during the 
period under review, and it is considering a proposal 
concerning equines.130 Probably the most significant 
change for U.S. horse interests resulting from the EC 
developments stems from a directive that would permit 
movement of horses from Spain to other EC members. 
Previously, intra-EC movement of horses from Spain 
had been virtually prohibited because of the presence 
of a horse disease in that country. 

Anticipated Changes 
The U.S. industry could conceivably be affected 

significantly by the subject directives. Apparently, if 
EC regulations relating to a disease afflicting horses 
(African horse sickness) are implemented, horses 
brought into the United States from any member of the 
EC will have to be quarantined in a USDA facility for 
60 days, in contrast to the current {)SDA policy 
requiring only a 3- to 7-day quarantine for horses 
brought from any EC member except Spain. Horses 
entering the United States from any country where 
African horse sickness is found , including Spain, are 
requir¢ to undergo a 60-day quarantine in a USDA 
facility. The problem arises because the EC regulations 
would apparently allow horses from Spain to move 
throughout the EC under certain carefully controlled 
circumstances. Consequently, the entire EC would be 
considered by the USDA a region where African horse 
disease is found. The quarantine would apparently be 
applicable to horses that are routinely sent to and from 
the United States and the EC for races and exhibitions. 
The expense associated with the quarantine, and the 
undesirability of confining normally active race and 
show horses to stables for an extended time would 
effectively prohibit much of the movement of horses 
between the EC.and the United States.131 

Possible Effects 

U.S. exports to the EC 
U~S. exports of horses to the EC were valued at 

$139 million in 1989, the most recent year for which 

130 Co1111CiJ Directive of 26 JMM 1990 on Trade in Eqwidlu 
lniew.kd for Competilions and IAying Down the CondiJions for 
Participation Therein (90/428/EEq, OJ No. L 224 (Aug. 18, 
1990); CollllCiJ Directive of 26 JMM 19<)() on the Zootechnical 
and Genealogical CondiJions Governing lnJra-Comnumity Trade 
in Eqwidae (9014'1:1 JEEq OJ No. L 224/55 (Aug. 8, 1990); 
Co1111t:il Directive of 26 JMM 19<)() on Animal Health Conditions 
Governing the Movenenl and Import From Third Cowttries of 
Equidiu (90/426/EEq OJ No. L 224/42 (Aug. 181990.); Proposal 
for Regwlalion I COM (89) 50] Proposal for a Co1111t:il 
RegwlaJion on Animal Health Condilion.s Governing 
ln1ra-Comnumily Trade in and Import From Thinl Countries of 
Live Eqwidae, OJ No. L 149/267 (Aug. 18, 1990). 

l3l Officials of the American Horse Council and the U.S. 
Department of Agricuhure Animal and Plant Health Inspection 
Service, conversations with USITC staff, Jan. 14, 1990. 



data are available. However, as mentioned earlier, many 
horses are shipped to the EC for races or exhibits and the 
value of such animals is not recorded in official U.S. 
export statistics. Most of those involved in the horse 
sector are individual entrepreneurs rather than 
corporations. 

Diversion of trade to the U.S. market 

There appears to be no reason to believe that the 
directives or proposal will result in diversion of horses 
to the United States because apparently the most 
important effect of the developments will be the 
prevention of movement of animals to and from the EC 
for specific horse-related events. 

U.S. investment and operating conditions in the 
EC 

Statistics concerning the level of U.S. direct 
invesUnent in the EC horse sector are not available, 
although it appears that there is some limited U.S. 
invesUnent in the sector by individual entrepreneurs. It 
is not clear whether U.S. investors are likely to change 
their invesUnent plans or EC-based production 
strategies as a result of the directives or proposals. 

U.S. Industry Response 

A representative of the American Horse Council 
has expressed serious concern about the previously 
discussed effect of the regulations with respect to 
African horse sickness.132 

Hormones 

On November 13, the EC Court of Justice ruled on 
the complaint filed by the European Federation of 
Animal Health (FEDESA) challenging the 1988 
hormone directive, which banned honnones in the 
production of meaL 133 FEDESA had argued that there 
should be no ban until there · is concrete proof th3t 
hormones pose a health risk. The Court rejected the 
argument and stated that there was no proof that the 
hormones were harmless and that the EC has 
discretionary authority to act in the interests of its 
citizens, especially when the European Consumers 
Union, the European Parliament, and the EC's 
Economic and Social Committee all supported the ban. 
The Court of Justice is the court of last resort.134 

ill Animal and Plant Health Inspection Service conversations. 
133 Directive 881146/F.EC. For background information 

concerning the ban of honnones and the ensuing litigation, see 
USITC, Effects of EC /111egra1io11, USITC publicatim 2318, 
September 1990, pp. 4-42 to 4-43, and UStrC, Effttcts of EC 
flllttgralion, usrrc publication 2268, March 1990, pp. 6-48 to 
6-49. 

134 "Court of Justice Upholds Validity of EEC Honnone 
Ban," Ewopttatt Rttport, No. 1630 (Nov. 17, 1990), sec. 4, p. 1; 
BNA, "EC Bm on Beef hnports Left Standing by EC Court," 
1992__:r"lie Eztun.al Impact of E11TOpeatt Uttijic1Jlio11, Nov. 16, 
1990, pp. 8-9; "Court of Justice Rejects Industry Bid to Ovenum 
Ban on Use of Beef Hormones," /lllemaliONJI Trade Reporter, 
vol. 1 (Nov. 14, 1990), p. 1734. When the ban went into effect 

Another significant event relates to the EC's 
moratorium on the use of the hormone BST, which was 
due to expire at the end of 1990. The EC's Scientific 
Veterinary Commiuee reported during its November 27 
meeting that it needed more time to review the 
evidence before making a decision on Monsanto's 
application to market the hormone and would make 
that decision at its next meeting in mid-January 
1991) 35 Also on February 4, 1991, the EC Agriculture 
Council approved an extension of the moratorium on 
marketing and sale of BST until December 31, 1991, to 
allow another 8 months for completion of a report 
concerning the socioeconomic impact of BST. It is 
unclear whether this will delay the release of the 
Scientific Veterinary Committee's report. 

Interested persons in the United States believe that 
more testing will not show that BST is harmful and 
will only delay its marketing.136 U.S. FDA scientists 
have reported that over 120 studies show that milk and 
meat from dairy cows treated with BST are safe.137 
Although the FDA has not yet sanctioned the use of 
BST, approval is expected after all pertinent 
information has been gathered and analyzed. ns 

A problem posed by the EC's ban of hormones that 
is not often mentioned is the reconciliation of such a 
ban with the need to allow veterinarians to prescribe 
hormones for therapeutic uses. The exemptions 
provided in the directive for such use have been 
criticized as leaving the ban prone to abuse. As a 
result, a proposed EC Commission directive proffered 
in April 1989 to exempt testosterone from the ban if 
used to treat ovine balanoposthitis, a sheep disease 
known as pizzle-rot, was recently amended to provide 
clearer details of the use of the hormone and controls to 
prevent its illegal use. The amended proposal clearly 
staleS thal the use of the hormone is not authorized in 
the case of animals intended for fattening and mandates 
that certain guarantees be provided for sheep ~ported 
from third countries.139 · · 

IJ4-CowiHed 

in 1989, $100 millim in U.S. exports of beef was halted and the 
Uniled Stales imposed retaliatory tariffs on equivalent amounts of 
EC im . Ibid. 

ll~uthoriz.atim would be granted under Directive 
87/'12/EEC, which pertains to market authoriz.ation for medicinal 
products derived from biotechnology. Eli Lilly also has an 
application pending before the committee for a similar 
product. "EEC Commiuee to Consider Monsanto Marketing 
Authorisation," E1Uopeatt Report, No. 1630 (Nov. 17, 1990), 
sec. 4, p. 5. 

136 See MCurrenl Operations," E11Tope 1992 Law cl Strategy, 
vol. 1.L.No. 11 (November 1990), p. 5. 

1~' "Canmissim Considering Six·Month Extensim," p. 10. 
138 FDA officials, telephone convenations with USITC staJf, 

Washington, OC, Jan. 9, 1991.Upon conclusion of a technology 
assessment conference held by the National Institutes of Health 
Dec. 5-7, it was recommended that BST be approved. Ibid. 

ll9 AIMNled Proposal for a C01U1Cil Dirttclivtt AIMNling 
Direclivu 8J/6021F£C and 881146/F.EC .r Regartb the Proliibiliott 
of Certain Substatteu Having a Hormonal Ac1io11 attd All)' 
SllhslallCU Having a Thyroslalic Action, COM (90) 396 final, OJ 
No. C 245 (Sept. 29, 1990), pp. 16-17; "Commission Tries Again 
With Therapeutic Exemption From EEC Ban," Ewropeatt Report, 
No. 1619 (Oct. 6, 1990), sec. 4, p. 10. 
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Meat Inspection . 

Background . . . 

. The EC's concerit. with regulating, by the 
third-country meat directives,140 the health and 
sanitary inspection systems for meat consumed within. 
the member countries resulted in a ban in late 1990 
against pigmeat imported from the United States. The 
prohibition began with a decision on October 23 by the 
EC's Standing Veterinary Committee that the United 
States does not meet EC veterinary standards and ~ 
a threat to the health of EC conswners, namely because . 
of a general lack of adequate hygiene and "Yetetjnary 
controls as well as postmortem·~ of animal 
carcasses. This decision wm followed by a Jeaer from 
the EC to the U.S. Secretary d AgricuJbR Siiting dial 
if in!ll'« rknlS of U.S. slaugbtahouses cm a list of 
EC-approved. tbinkoumry ~ wt= not 
impro~ the EC would disallow imports al pigmeat 
from them by ddiqjqg them by N~ l, 1990, a 
de.adline that was larer ex1alde.d by 3 weeks fer· 
shipments in II3DSit. The ban woWd be applied to other 
meats, eEept sheep and· barsemeat. ddisling them by 
January l, 19'Jl. Exports of meat used ID IDllD!!bctme 
pet food and for ~I processing would be 
allowed to c-.cunime 141 . . . . . . 

U.S. officials are concerned fu aj1sg they .claim. 
thert is no basis for prohibiting U.S. meat exparlS to 
Europe, because U.S. hygiene standmds are equivaJeDt 
to · lhose of the EC. The EC ID(JDitnrs the entire 
slaugbtering process. wbereaS. thi: United Stata 
CONfidrales cm the end produq.142 · . _ · . 

140 The inilial ~ 72/462/EEC, ba bm:n -aw. aml . 
rdalmf. dimctives haw hem ~ec; e.g.. 89!1ZTIEEC. ·oJ 

~!. j.:!~ !.!:':!: ~~·~·= :ulbia aml 
ropic; see usrn:. EJ!ei:a of EC lnlltg1Tllioa, usrrc piblica#m. 
2318, St=(•aute -l 990:f:· ~ Usm:, F/fo<:U of EC . . 
1~ usrrc pablicaririn 2261. Mm:h 1990 .. pp. 6-49 '° 
~SQ. For infanmlion Oil a propaa n:pmt pnMdiDg m ow:nicw 
af n:leYant pdicics lllld plans initiaJed in 19~. - ' 
"Colllrolling Animal Disasc in the EEC, .. &oop.. ~ NG.. 
1638 lDec. lS, 1990), MIC. 4, p. 2 

14-..-Us Giwa Thn:e Week EJtmsian 10 Respect EEC Ban 
on Mua Imports," &uop.- Raport, No. 1628 (Nov. 10. 1990). 
sec. S, p. 19; ·oc Bam Imporu c1 U.S. Poat Products, Ci1ing. 
Unsatiafac1my 'Slaughter Hygiene,'" /'*'71atioftal Tratla ll6f'Ol:f6, . · 
vol. 7 (Nov. 7, 1990), p. 1701; •Deadlock Fut AppoKhing on 
EEC lmpons of US Meat," &lro/#fJll Report, No. 1625 (OcL rT, 
1990). 1ee. S, pp. 6-:-7; "Dispute Over Abattoir Hygiene Hella 
Up," Elll'OpCQll Report, No. 1624 (Oct._ 24, 1990), sec. S, p. ,12; 
"EC Set to Block Imports of Most U.S. Pork, Claims Velerinary 
Standards not Being Met,"· /111unatiolf01 TrtJIU Reporter, vol. -, 
(OcL 24, 1990), p. 1610.The 3-week extensim wu accorded in 
order to hedge the problan of handling pigme.at loaded on . 
Oclober 31 and shipped to the EC."US Given Three Week 
Extension," p. 19. U.S. Trade Rqmsenrative, •Hill Jnitialu 
Jnvestigatioo of European Community Mea Rules," pa• rdeue 
91-1

1 
Jan. 10, 1991. . 

42 "EC Set to Bloc:lt lmpoiu," p. 1610; •GAIT Panel 10 Be 
Opened by US Over Meat Plant Dispute," EluopeaJt /Upon, No. 
1632 (Nov. 24, 1990), sec. S, p. 10.The Secmary of Agricullum 
has 1Cnlled the EC's action a noolariff barrier like the bm on 
honiiooe-tn:&aed beef.He h.u also IWed that the Unit.eel Swea baa 
reparedly ~ended ID the EC that tei:hnical meshodclogia 
be subjec:tcd to sc:iattific arbitration, but the EC baa refused ID 
ICa:pl this recommendation. "U.S. Pork Producers Call.foe 
Retaliation Against P1amed EC Ban on U.S. Imports," 
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Commensurate with these actions, the EC tw 
proposed and adopted other measures to strengthen and 
consc;>lidate veterinary standards. The EC Council on 
June 26 adopted Directive 90/423/EEC, which 
addresses control of foot-and-mouth disease and rules 
affecting third-country imoons of live animals and 
certain animal products.143 It requires annual spot 
checks to ensure that minimum standards are met, with 
the first to occur before January 1, 1992 A uniform 
code of good conduct may be adopted, and emergency 
vaccination against foot-and-mouth disease may be 
imroduced. Third countries from which live animals 
are ·imported must be .Cree of certain diseases fer 
varying periods. depending on the disease, and cenain 
guarante.es mmt be made regarding those animals 
susceptible ID foot-81Jd.mou&b disease aJJd ~ 
from third coumries. ProphylacUc vaccination is to 
cease by January 1, 1992,. and vaccinaled animals are 
not to be inuoduc:ed into member StltCB from the dare 
OD which vaccination is SUJpped. Member stares are to 
comply widl dJe dim:tive by January I, 1992. 

On tbc ·same day die previous dll'eaiw was 
adapted. die EC Council adopted Diledive 
90l425JEEC rqpxding verainar, and motec:hnic: 1• 
cbccb.144 llle au of die dim:tive is die m1pmis m 
veu:rimu:y c:ba:b at the place of dbqcd• b amt dJe 
coverage of all animals amt produds subject ID 
vPJainary 1e:quiteflieuts Heallb certificat&:s and/« 
otberrele.vantduc:umems are ID acomqcmy theani1Uafs 
amt products when" ttansporta1. The directive does not 
affect· checks an · the welfare of animals during· 
bausponl4S or checks cmried out by autboritia 
respmsible for the application of a member swe'sla.ws­
in a noodisaiminator fashion. Inspections al lhe point 
of ~on are to be nondisaimina!Dry veterinary 
spot checks. · If agents responsible for a disease likely 
to constitute a serious hazard ID animals or lmmam arc 
discoVe:rcd during a·check at the place of de.qjmtion er 
during tramport;·or if the products co.me fmm. a region 
con&aininall:d by certain disease, the animals may be 
quaraDliDed. slaughtered. or destroyed. The dire:dive 
also emmciates dispute-settlement procedures and 

JPCmrimed -
1111U111Jliatal TlllM /UpomT, wl. 7 (OcL 31, 1990), pp. 1641, 
164~.Thcre ia a riJk &hat the EC's actiam will inlmlify the 
dispute with die United Sta1a OYCr agricullUJe in die UNgUB}' 
Round of GATI neg«iatims.See "EC Bans Imports," p. 1701. 

141 Coiulcil Directiv1of26 llllV 1990 Aawlding DiMcliw 
8515ll!F£C /111rodllci_, c-ay MetUIUU for tlw COltlTOI cf 
Foot-Alul-MOllllt Di.r111.U, Dirwm 641432/F.FC on A1aiataJ HIOllh 
ProblltfV Aff1cting llllro.COllfllfllJlily Troil6 &. BoviM AlliRtoU 4"" 
Swilw Olld Dincl.io# 721462/EEC on HUlllla Olld VllUi.wry 
l114pCCtio11 ProbWtu Upoa /111p01111Jilm of BD'liM ANmaJ.. aad 
Swilu olld Fruit Meal or Meat Prodll&U fro- TliiTd ColllllTiu, 
9G'423/EEC, OJ No. L 224 (Aug. 18, 1990). p. 13. 
_ 144 Co1111CiJ Directive of 26 JWM 1990 Co11Urnifl& Vetuino')' 
olld 7,ootechnical CMt:b AppliclJble ill l111To.C01'f1'Ulllily Trade ill 
Certain Liwt Animalr Olld Protbu:ts Witlt o Vuw to IM 
Compktio11 of the /t11ernaJ Mork.et, 90/42!5/EEC, OJ No. L 224 
(A~. 18, 1990), p. 29. 

"'See OJ No. C 113 (May 7, 1990). p. 206, for a discnsuon 
of a proposed Council regulation to prolc(1 animals during 
transpon. The poposa1 iuclf appears at OJ No. C 214 (Aug. 21, 
1989), p. 36. 



establishes a transition period lasting until December 31, 
1992.146 

Also on June 26, the EC Council issued a decision 
regarding expenditures pertaining to veterinary 
measmes aimed to ~tect and raise the level of public 
and animal health.147 Specifically, provisions are 
made to defray the costs of the eradication of any 
outbreak of a serious infectious disease as well as the 
eradication and monitoring of certain other animal 
diseases, the prevention and reduction of wonosesl48 
posing a threat to human health, the implementation of 
harmoniz.ed conttols for products imported from thitd 
countries, and technical and scientific means to protect 
the public health, including the creation of a data base. 

The EC Commission recently sent to the EC 
Council a draft regulation setting forth a set of common 
principles to govern the organii.ation of veterinary 
checks and the traffic of non-EC products of animal 
origin.149 The rules cover imported plant products if 
there is a risk that they could spread contagious 
diseases to animals. 150 They require that each 
consignment of products from third countries be 
subjected to documentary checks upon importation. 
Inspection posts must be located in the immediate 
vicinity of the point of entry. H the product does not 
satisfy the EC's requirements or national rule8 in 
matters not subject to harmonization, the consignment 
may be redispatched or desttoyed after consultation 
with the importer or the importer's representative, 
although derogations may be allowed (such as using 
the product for purposes other than human 
consumption). A safeguard provision allows the 

146 A relmed prcpoaal calls for a dec:isim regarding 
veterinary safeguanf meamres.Iu cancern is with the developnent 
of c:mtingency plans for dealins with animal diseases. PTOpOml 
for a Cmurcil Decisioll C"""""1ig Safegl/.OTd Measlll'U U. tlw 
VetD'illary F~ld in t/M FrtUl'ltlwork uf tM llllunal Market, COM 
(89) 493 final, OJ No. C 327 (Dec. 30, 1989), p. 37, and COM 
(90) "79 final, OJ No. C 268 (Oct. 24, 1990), p. 13, (arnmdment 
to propoal). 

Andher proposed din:cti~ of limited saipe addresses the 
liberal importation of glands and organs, including blood, for 
pbumaceulical mauufac:turing purposes. It replaces a directive 
declared void by the EC Court of Ju~cc. PropostJI for a Co1U1Cil 
Dinctive Anwtlding Dinctiw 721461/EEC on Health Probluru 
Affecting lntra-Comnuuiily Trade in Fruh Mw and Dinctiw 
721462/EEC on Health and Veterinary /nspectiOll ProblDllS Upon 
/mporto1io11 of Bovine Allimals and Swine and Fruh Meal or 
Meat ProdMCts from TltiTCI ColUllr~J COM (90) 175 final, OJ 
No. C 154 (June 23, 1990), p. 8. 

147 Co1111CiJ Deci.rion of 26 }UM 1990 on Expendilure in tM 
VetuiNJry F~ld. 90/424/EEC, OJ No. L 224 (Aug. 18, 1990), 
p. 19. 

141 A :r.oonosis is a disease, such u malaria or nbiea, lhat 
can be transmined from animals to humans. 

149 PropoJOl for a Co1111Cil Regulation (EEC) Laying Dowr1 
tlie Principlu Gowrllillg tM Organization uf Veterinary Clwch 
on Prodw:ts EllUring tlw Comm1111ily from Third Colllllriu, COM 
(90) 38.S fmal, OJ No. C 252 (Oct. 6, 1990), p. 13. 

uo The EC Canmission has issued directives ~c:ally 
designed to protect against the importation of orgarusms hannful 
to planu or plant producu. See, e.g., Ninllt CofMlinion Dinctiw 
o/ 26 September 1990, 90/506/EEC, OJ No. L 282 (Oct. 13, 
1990), f)-_67; Eighllt Commi.uion Dinctive uf 25 September 1990, 
90/490/EEC, OJ No. L 271 (Oct. 3, 1990), p. 28; See also 90/C 
ISWS, OJ No. C 182 (July 23, 1990), p. 16, and 90/C 168/06, 
OJ No. C 168 (July 10, 1990), p. 6, for related opinims. 

prohibition of imports in the event of a serious animal or 
public health threat. The EC Commission proposes that 
the regulation apply from July 1, 1991, in order that the 
necessary procedures be in place by 1993.151 

Anticipated Changes 
The situation respecting EC imports of U.S. meat 

in the future is unclear. It is possible that the delisted 
slaughterhouses will again be approved by the EC. It is 
also possible that the Uruguay Round could be used as 
a basis for alleviating the problems. However, this 
route is not likely, because of the current status of the 
Round and because U.S. industry has filed a formal 
complaint seeking relief.152 If retaliatory action is 
instituted as a result of the complaint, then relations 
between the EC and the United States may be expected 
to deteriorate. The advent of a European alliance to 
promote safe meat through legislative means 153 may 
add to the decline in the relationship. 

Possible Effects 

U.S. experts to the EC 
In 1989,. the United States exported about $2 

million in pork products to the EC. This figure is low 
enough that most U.S. plants have not been able to 
justify the cost of conforming their ~educes and 
plant design with the EC requirements, 4 although it is 
claimed that at least some companies have spent 
millions to modify their facilities.155 However, 
another estimate places the value of pigmeat and pig 
offal exported from the United States to the EC at 
$13.5 million for 1989.156 The difference may be 
explained by the fact that the latter estimate places U.S. 

1Sl PropoJ«l Reglllation Orgllllizing Veterinary Clwch, COM 
(90) 385 final, p. 13; "Guidelines for Oiecks on Imported Meat 
Prodw:11," E111Dpean Repo11., No. 1621 (Oct. 13, 1990), sec. 4, 
p. I. 

In Apil 1990, lhe EC Commissioo proposed anolher 
regulalim setting forth heahh requirements for animals and 
producu of animal origin not covered by specific EC rules. See 
COM (89) 658 final, OJ No. C 84 (Apr. 2, 1990), p. 102. The EC 
Council subsequently issued an opinion on the proposal See OJ 
No. C 182 (July 23, 1990), p. 25. 

l.52 American Meat Institute official, telephone convenation 
with USITC staff, Jan. II, 1991. See below, "U.S. Industry 
ResP.<!l)se," for a diswssion of the industry complaint to USTR. 

153 The European Alliance for Safe Meat (EASM), 
es1ablished in late 1989, includes meat irnponen, ttaden, 
processon, distributon, scientists, and private penons as 
memben.lts primary goal is to help refonn EC legislation 
canceming meat productim, processing, and distribution in the 
interests of animal and human health, employment, and 
CClllllUJllers' righls.The EASM held a convention in Brussels at the 
end of August in which representatives from eight EC member 
slates panicipated."European Alliance for Safe Meat Rallies in 
Support of Meat Industry," EllTDpean Report, No. 1613 (Sept. 15, 
1990;~sec. 3, p. I. 

h has been reported that the EC method costs three to 
four times u much as the U.S. system."EC Set to Block 
Im~:· p. 1610. 

m "U.S. Industry Files Fonnal Complaint With USlR Over 
EC Ban on Pork Imports," International Trade Reporter, vol 7 
(Dec . .S, 1990), p. 1837; "EC Bans Imports,'' p. 1701. 

l.56 "US, EC to Meet in Bid to Solve Dispute Over Pork,'' 
Jowrnal uf Commuce, Nov. 14, 1990, p. 4A; "Deadlock Fast 
Approaching," p. 7. 
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exports at 300 tons of pigme8t and 15,000 tons of offalj 
most of which was processed into animal feed. is / 
However, yet another estimate places a value of $11 
million on affected U.S. pork exports}S8 

The ban will also encompass exports of U.S. beef 
to the EC. Although most such exports ended with the 
adoption of the hormone directive,1S9 the EC had 
approved nine U.S. plants for shipment of 
non-hormone-treated beef. However, these plants were 
delisted as of December 31 for failure to bring their 
procedures in line with EC standards.160 

Before the ban on hmnone-lrealed meat was 
extended to third countries in January 1989, the EC 
imported about $100 million a year of meat and offal 
from the U.S., including approximately 80,000 tons of 
offal and 5,000 tons of high-quality Hilton beef. In 
1989, when that ban went into effect. the EC only 
imported 500 tons of honnone-free Hilton beef and 41 
million dollars' worth of offal.161 The ban on pigmeat. 
together with the hormone-treated beef prohibition, 
will completely shut U.S. meat products out of the: EC 
market.162 

Diversion of trade to the U.S. mirket 

It bas been reported that the Unifecl Slalel i.! 
contemplating a retaliatf'"Y ban on EC meat aod poultty 
worth $400 million.163 It is estim3Jed that EC pig 
farmers sold approximalely 131,400 tons of pod 
products to the Uniled States in 1989164 and that tbe·· 
value of EC meat products impUI ted by the Unilal 
States in that year was more than $200 millioB.16S · 

U.S. investment and opeiating conditioilS ill die 
EC . 

All plants delisted . were in the United StaleS. 

U.S. Industry Response 
The pork-producing and meatpacklllg industries 

filed a petition wtder section 301 of the Trade Act of 
1974 with the Office of the United States Trade 
Representative (USTR) on November 2.8, 1990, 
seeking Govenunent action to reverse the EC's 
decision to ban beef and pork. after unsucce,,sful GATI 
consultations between the United States and the EC.166 

157 •Deadlock Fut Approaching," p. 7. . . . 
us ·Ee Bans Imports," p. 1101; ·u.s. Portt ProdlKzn Call 

for Retaliation," p. 1641. . 
159 See the section in this chapr.er conceming the 111C ~ . 

hormones in foodstuffs for more information. 
160 •Deadlock Fast Approaching," p. 6; •Ee Set to Bkd 

Im~." p. 1610. . 
161 .Deadlock Fast Approaching," P· 7; ·us. EC to Meet," 

p. 4A. 
26'2 ·us. EC 10 Mees." p. 4A. 
163 lbid. 
164 "GATI Panel to Be Opened; p. 10. 
165 ·u.s. Indusuy Files Formal Cnmplaim," p. 1837. 
166 The petition wu filed by the National Podt Producen 

Council (NPPC) and the American Meal InstillllC (AMI). Ibid.; 
•Retaliatory Measures in the Pipeline Over Meal Plant Dispne," 
Ewopea11 Report, No. 1634 (Dec. 1, 1990), sec. S, p. 6.- The 
NPPC represents over 100,000 pork producers in 4S SUI.es. Thae 
producers are responsible for m<m than 90 pen:cnt of U.S. 
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The groups claim that the action is an artificial trade 
barrier and that food safety is not an issue. An industry 
representative has said that greater than two-thirds ofthC 
meat ,consumed in the EC does not comply with the 
artificial ~ers imposed on U.S. meat imports.167 

· USTR has accepted the complaint·and reP<>rt.edly 
may-seek a ruling by an independent GATI panel. If 
the problem is not. resolved in a timely fashion under 
the GATI, section 301 allows for retaliation against EC 
goods imported into the United States. However, 
USTR has indicated that bilateral discussions may 
yield an agreement to recertify the delisted plants aoo 
resolve the fundamental issues. Accordingly, USTR 
will reportedly delay seeking a GATI panel decision 
for up to 90 additional days:168 

Fisllerin 

Badground and. Anticipated Claangu 
In an ~-to reduce fishing capacity aDd redeploy· 

~- effort rrom depleted resources r.o less saraine4 
ones, the Commission proposed a Coullicil Regnta«ioa 
(90) 358 amending Regulation No. .4028J86 cm 
Corn11muiry a:ieasures to improve and adapt suuames · 
in the fishnies and aquaculture sector in a:naiD major 
fishing natims of die EC. These natiom; whose fish 
rcsourca h;ave b=i depleted by heavy overfishing in 
recent years. include Britain, Ireland. and the northern 
ccintinental states from Germany to France. This 
directive authorized foon•:ial support to vessel ownem 
who are willing to cease fishing or mme to otbu; less 
t:Ql!Rlllical fisheries. includjng those found in 
intcmational Wall:n or in thirtkDuntry walaS" subject 
to negotialed access agrcemems with such coilDUies. · 

Possible'. E/feets. 

U.S. experts to th EC 
U.S. exports of finfisb produtts to the EC · tDlaled 

$290 million (esrimasro) in' 1990, or ·about 12 percent 
of total U.S. exports to. au markets. J..ittle effect m 
EC-destined U.S. exports is expected if tbe directive 
succeeds in boosting the output and productivity of EC 
harvesters; because most such expMS consist of frozen 
and carmed salmon products, of which EC productiai 
is negligible. 

conmercial podt productim. The AMI represmll all aegmmu of 
the U.S. meai ce;g and proceuing incllillry.•U.S. Jndusuy 
Files Formal ainl," p. 1837. . 

167 Ibid.; ~eulialory Measures in the Pipeline," 1837. 
168 American Meat Instilule, •AMI Pleuc:d U~ Hu 

Accepted 301 Complaiiit Against EC," pren releue, Jan. 10, 
1991.The two sides are reportedly discussing a~· eadl 
ocher'• impedioo standards and procedures.·u.s. 
GATI Action Against EC 8111 on Pork, Beef for 90 y1, Ci1ina 
Progress," /mntOJional TrOIU Reportu, vol. 8, No. 3 (Jan. 16, 
1991), p. 84.If the EC· docs not show goodwill in resolving the 
problem in the near fulure, USTR can request fonnal 
consulwions, which Wt 60 days.Thereafter, formal GAIT 
dispute-settlement procedures are invoked and must conclude 
within 18 months.•Hills Accepts Section 301 Case on EC Pork, 
Beef Ban, but Seeks Infonnal Sol.lllWn," Inside U.S. Trade, 
(Jan. 11, 1991), p. 4. 



U.S. investment and operating conditions in the 
EC 

There is little or no U.S. invesbnent in EC-based 
fish harvesting, so this directive has little or no direct 
implications for U.S. business operating conditions. 
There are indirect implications, caused by changes in 
EC production and trade, which are explained below. 

Despite the anticipated decrease in EC harvesting 
capacity caused by future retirement of some vessels, 
there is likely to be an increase in the quantity of fish 
harvested by EC-flag vessels as a result of this 
directive. Currently, the harvest rate per vessel is low 
(and cost per unit of harvested fish is high) because of 
resource depletion; yet despite such underutilized 
capacity, the vessels remain in operation because of 
high fish prices caused by low supply. As some vessels 
are removed from these depleted grounds, the resource 
will recover and the harvest by remaining vessels 
should rise. Those vessels that are diverted to 
undepleted fishing grounds will benefit from high 
harvest rates in those new fishing grounds that will 
reduce their operating costs. Therefore, they should 
remain profitable even as market supply rises and 
prices fall. 

The EC will provide financial assistance to EC-flag 
vessel owners to help them overcome the initial costs 
of switching fishing grounds or of retirement. Such 
financial assistance will vary by vessel size, will go to 
vessels in operation for more than 5 years, and will 
de~nd on certain (unspecified) conditions relating to 
fishing zones, methods and gear, and targeted species. 
"Primary consideration (will be) given to the supply of 
the Community market," i.e., those vessels harvesting 
for sale within one or more member states. · 

Diversion or trade to the U.S. market 
There will probably be some diversion to the U.S. 

market. Frozen seafood exported from Scandinavia 
will directly compete with the cod, haddock, and other 
fish whose EC harvest is expected to increase. U.S. 

- imports of Scandinavian frozen seafood totaled almost 
$150 million (estimated) in 1990; if diversion causes 
such im.ports to rise by 25 percent, total U.S. imports 
would increase by about 5 percent. There is no 
significant .U.S. production of these products that 
would be directly affected by such diversion. 

Other potential diverted products include canned 
sardines and herring from Scandinavia and canned 
sardines and anchovies from Morocco if EC-flag 
harvesters shift more of their fishing effort to the 
herring stocks in the Baltic and North Seas and the 
herring and anchovy stocks of the Mediterranean Sea. 
Such diverted imports would compete with the $20 
million sardine industry and the $13 million canned 
herring and mackerel industries on the east and west 
coasts of the United States. 

U.S. Industry Response 
The U.S. industry response to frozen seafood 

diverted to the U.S. market would probably be 

i~cr~sed marketing activity by U.S. importers and 
distnbu~ors. (As no~ed. there is no significant U.S. 
production.) ~pending on how large the diversion is, 
l!.S. mar~et pnces could fall and consumption could 
nse, particularly in the "fast-food" sector, where 
breaded.-fish ~dwiches are enjoying growing 
populanty. Such mcreased consumption would not be 
at the expense of the large number of U.S. fresh-fish 
producers, because their products are sold through very 
different marketing channels. 

However, adverse effects could be felt from 
increased imports of canned herring, sardines, and 
anchovies, which would probably cause contraction 
among U.S. producers of similar products. The largest 
adverse effects would be felt in Maine, where unlike 
their Pacific coast rivals, the sardine canners ~ve few 
~te~ve u~ for their in~uts. However, the probable 
diversion of third-country imports is small ($1 million 
to $2 ~illion) and so the expected U.S. industry 
contraction would also be small relative to total 
production. 

Organisms Harmful to Plants and Plant 
Products 

Background 

The EC has passed a directive amending Council 
Directive 77/93/EEC on protective measures against 
the introduction of organisms harmful to plants and 
plant products. The purpose of the original directive 
(77/93/EEC) and subsequent amendments has been to 
codify EC inspection procedures with the intention of 
eliminating internal barriers to trade. Annex IV of the 
directive contains a list of plants and plant products and 
the special inspection procedures required for their 
entry. Whereas a number of these items refer to 
diseases and pests found in Europe, others refer to 
phytosanitary conditions found in other parts of the 
world. The current amendment (90/506/EEC) 169 
addresses plant organisms commonly found in the 
Americas. 

In 1988, the EC Commission put forth its basic 
plant ~th policy in a report entitled "A New Strategy 
m the Field of Plant Health." Among other issues 
addressed, the document states the EC's intention to 
issue a "plant passport" to third-country plants and 
plant products that would ensure free movement 
throughout the Community. Point-of-origin or 
point-of-production inspections would also be 
instituted. The United States currently has such an 
arrangement with the EC, in which the U.S. Animal 
and Plant Health Inspection Service (APHIS) is 
authorized to inspect U.S. exports to the EC to ensure 
that they comply with EC regulations. 

Anticipated Changes 

The EC is still working on the details of its 
phytosanitary regulations and has not yet made an 

169 OJ No. L 282 (OcL 13, 1990), p. 67. 
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official proposal. Because imported plants and plant 
products from the United States are already accompanied 
by a certificate once they are approved, the proposed 
plant passport system does represent a major departure 
from current practice. However, the proposed system 
does suggest that shipping plants within the Community 
will be more efficient and less burdensome. With regard 
to the proposed point-of-origin inspections, the EC 
already recognires U.S. plant and health inspection 
procedures. Although this contract of mutual recognition 
may have to be renewed at some later date, officials at 
APHIS do not anticipate any problems with receiving the 
EC's continuous approval of its standards. Rather, the 
problem may lie with U.S. plant and plant-product 
imports from the EC. One USDA report alluded to a 
"worst case scenario" in which the United States would 
have to treat the EC as one country. Thus, the United 
States may be forced to apply the same standards to the 
EC as those applied to a member state that has been 
historically infested with a particular disease or pest no 

The subject amendment (90/506/EEC) concerns 
harmful organisms belonging to the genera 
amauromyza and liriomyza, which are commonly 
found throughout the United States and other American 
countries. Organisms belonging to these genera infest 
leafy plants and vegetables such as lettuce, tomatoes, 
capsicum peppers, celery, and plants belonging to the 
broad category known as herbaceous perennials (e.g., 
chrysanthemums). The amendment requires an inspec­
tion of the seedling varieties of these plants that have 
been found to harbor pests of these genera. 171 Either 
the plants themselves or the facilities in which they are 
grown must be certified as pest free within a specified 
period before export to the EC. Those items passing 
inspection must be accompanied by an official 
document stating that they are free of such pests before 
they can circulate within the EC market 

Possible Effects 

U.S. exports to the EC 

Neither the amendment nor the overall proposed 
changes in EC phytosanitary laws is expected to have a 
negative impact on U.S. exports to the EC. According 
to industry sources, APHIS rigorously inspects and 
treats plants suspected of being infested with pests of 
the genera amauromyza and liriomyza. One source in 
Aorida stated that nurseries and farms are routine~ 
inspected as often as three or four times per year. 1 

Aorida grows most of the plants and vegetables 
affected by these genera, but all sources contacted there 
stated that the amendment should not create any 

110 See USDA, APHIS, EC 1992 and PotenJia/ Impacts on 
APHJS, March 1990. 

111 The amendment provides a list of such plants and plan! 
products by their Latin names: Apium gravcolens, brassica, 
Capsicum annuum, Cluysanthemum, Cucumis, Dendranthema, 
Dianthus, Gerbera, Gypsophila, Lac:tuca saliva, Leucanthemum, 
Lyc:opersicon esculentum, Solanum, melongena, and Tanacetum. 

rn Specialist at the Florida State Depanment of Agriculture, 
conversation with USITC staff, Jan. IS, 1991. 
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problems for U.S. exporters to the EC. One source stated 
that the EC is probably concerned with Latin American 
countries affected by the subject pests that have lower 
inspection standards.173 Any improvement in the 
enforcementofEC standards regarding these pests would 
likely benefit U.S. exporters, becauseAPHIS inspections 
are reportedly more rigorous than those actually required 
by the EC. Some U.S. exporters have argued that the 
United States is disadvantaged by these rigorous U.S. 
inspection standards, because many third-country 
suppliers are subject to lesser standards in their own 
country and are thus able to benefit from the loose 
enforcement at EC points of entry. 

U.S. exports of herbaceous perennials affected by 
amendment 90/506/EEC are negligible, amounting to 
an estimated $179 ,000 in 1989. However, U.S. exports 
of plants and plant products (i.e., foliage plants, cut 
flowers, etc.) that could be affected by changes in EC 
directive 77/93/EEC were $46 million in 1989. 
Exports of fresh foliage, branches, and other parts of 
plants were the most significant in this grouping. 

Diversion of trade to the U.S. market 
None of the aforementioned changes in EC 

phytosanitary laws are likely to result in the diversion 
of trade to the U.S. market, because the inspection 
procedures here either meet or exceed those of the EC. 
Leading third-country competitors for the 
affectedproducts include Latin America, Canada, and 
non-EC European countries (such as Austria or 
Poland). These products are also produced throughout 
the EC itself but are most often found in the wanner 
climate countries of Italy, Greece, and Spain. 

U.S. investment and operating conditions in the 
EC 

There is no known U.S. investment in the plants 
and plant products covered in this analysis. U.S. finns 
do not typically own farms or nurseries in the EC, nor 
vice versa. Thus, any change in EC phytosanitary laws 
or their enforcement is not likely to have any impact on 
U.S. business operating conditions in the EC. 

U.S. Industry Response 
U.S. industry sources contacted were not aware of 

the changes taking place in EC phytosanitary 
regulations. One source, however, did comment that 
some growers believe that phytosanitary regulations 
are sometimes used as barriers to free trade.114 Most 
sources believe that U.S. phytosanitary standards and 
their enforcement exceed those of the EC. In fact, one 
source commented that APHIS is too exacting in its 
enforcement of EC plant and health standards (e.g., 
point-of-origin inspection) and that he had lost a 
contract to sell palm trees to Spain because, according 
to APHIS' interpretation of EC standards, the trees had 

173 APHIS personnel, conversation with USITC staff, Jan. IS, 
1990. 

114 Specialist at the Florida State Depanment of Agricullure, 
cooversation with USITC staff, Jan. 16, 1991. 



to be replanted in sterilized soil 1 year be(ore shipping. 
The contract was then awarded to a Caribbean producer, 
who did not replant the trees as required but had no 
difficulty in passing EC border inspection.175 

Pesticide Residues176 

The EC Council on Agriculture finally approved 
Directive 90/642/EEC177 for the establishment of 
maximum levels of pesticide residues on numerous 
agricultural products. The directive calls for the 
Council to establish specific pesticide residue levels' for 
specific groups of fruits and vegetables and for 
member states to set up inspection programs. The 
original proposal was submitted in February 1989 and 
has been subject to protracted legal and technical 
debate by the European Parliament and the scientific 
community. During the debate, U.S. industry concerns 
were centered on the retail labeling requirement of 
postharvest chemical treaUnent of fruits and vegetables. 
Sources contacted believed that consumers would be 
unnecessarily alanned by the references to pesticide 
use and would treat the label as a warning. This 
requirement has now been deleted in the final directive. 

Another U.S. industry concern was the exemption 
of · exports from the proposed regulations. This 
exemption would have allowed EC-based growers to 
bypass established tolerance levels in the EC if the 
product was intended for export. The final directive 
now states that the residue tolerance levels will apply 
to exports, except in cases in which (1) the recipient 
country prefers the additional pesticide treaUnent, or 
(2) the treated crops are intended for uses other than as 
foodstuffs or animal feed (e.g., sowing, planting, or 
manufacturing products). U.S. industry sources 
reportedly approve of this change. 

Finally, it has been reported that the EC will now 
begin the process of establishing residue tolerance 
levels for each agricultural grouping. Soybeans will be 
one of the first items considered. The EC Commission 
has expressed its willingness to share infonnation with 
the U.S. Government during the process. 

Processed Foods and Kindred Products 

Overview 
Previous USITC reports have explained that the 

majority of production and trade within the EC market 
is done by large firms that are integrated both 
horizontally and vertically. As in the United States, the 
EC industry has been characterized by mergers and 
acquisitions in recent years. U.S. multinational 
corporations have been major participants in this trend 

m Florida grower, conversation wilh USITC staff. 
176 For a full discussion on pesticide residues co fruits and 

vegetables, see USITC, Effects of EC /111egration, USITC 
publicatioo 2268, March 1990, pp. 6-52 to 6-53.Previous EC 
legislatioo ccoceming pesticide residues include Co1111Cil Directive 
761895, OJ No. L 340 (1976), as last amended by Co1111Cil 
Dirtctive 881298, OJ No. L 126 (1988). 

177 OJ No. L 350 (Dec. 14, 1990). 

and currently own either part or all of 12 of the 20 largest 
EC food-manufacturing firms.178 In 1989, U.S. direct 
investment in EC food manufacturing reached $8.7 
billion, 179 representing about a 17-percent increase over 
the 1988 investment level of $7.4 billion. U.S. cigarette 
companies also have substantial investments in EC 
production facilities and are estimated to account for over 
30 percent of the EC cigarette market. U.S. exports of 
processed foods and kindred products to the EC are 
estimated to have totaled $300 million in 1989. The EC 
typically accounts for 10to15 percent of U.S. exports in 
this area. . 

Earlier USITC reports have analyzed a wide range 
of directiyes and proposals concerning processed foods 
and kindred products. This report updates earlier 
analyses in which legislative activity in the EC was 
reported during July-December 1990. The issues 
updated in this report are the advertising of tobacco 
products180 and foods treated with ionizing 
radiation.1 81 In addition, several new issues have been 
covered, including nutrition labeling, 182 meat 
preparations, sweeteners, and laboratory analysis of 
wine. 

In September 1990, the EC adopted a directive on 
nutrition labeling of foodstuffs. After much debate, the 
EC Council decided that nutrition labeling in the EC 
would be voluntary, except in cases where the 
manufacturer makes a particular nutrition claim. This 
directive is much less restrictive than requirements in 
the United States under the Nutrition Labeling and 
Education Act passed by Congress in November 1990. 
This Act requires nutrition labeling for most packaged 
food products. In 1989, the EC was the third-largest 
U.S. market for packaged food products, with exports 
totaling an estimated $280 million. 

The EC has advanced a proposal on minced meat, 
preparations of meat, or meat comminuted for 
industrial use. The proposal requires that all establish­
ments producing such meats be subject to periodic 
inspection by competent authorities; in addition, certain 
standards ·would be set with regard to temperature 
controls, microbiological testing, and the freshness of 
the meats. The Economic and Social Committee has 
adopted an opinion on this proposal expressing basic 
disagreement over the temperature guidelines and the 
methods of detennining the freshness of meat 
Industry and government experts indicate that the 
proposal, if passed, could harm U.S. exports to the EC, 
which totaled about $100 million in 1989 (this figure 
does not include trade in food products containing 
meat, which are not available). 

178 U.S. Department of Agriculture, "Europe 1992: 
Implications for Food and Agriculture," National Food Review, 
October-December 1989, p. 18. 

179 U.S. Department of Commerce, Survey of C11Trelll 
Bw.sine.s.s, vol. 70, No. 8, (August 1990), p. 64. 

180 USITC, Effects of EC /nugration, USITC publication 
2318, September 1990, pp. 4-55 to 4-56. 

l8l See "Labeling, Advenising, and Presentatioo of 
Foodstuffs," USITC Effects of EC /lllegration, publicatioo 2318. 
September 1990, pp. 4-53 to 4-54. 

182 Ibid, pp. 4-53 to 4-54. 
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The EC has recently adopted a directive on the use 
of certain high-intensity (i.e., low caloric) sweeteners 
in foodstuffs. The directive provides a list of approved 
sweeteners and the amounts allowed for use in 
foodstuffs. There is not likely to be any effect on the 
U.S. prepared-foods industry, since the EC list of 
approved sweeteners is actually more comprehensive 
than the list approved for use in the United States. The 
extent of U.S. exports lo the EC of products containing 
high-intensity sweeteners is not known, but such 
sweeteners can appear in a wide range of products, 
including soft drinks, confectionery, baked goods, and 
frozen foods. 

In September 1990, the EC passed a Council 
regulation on the methods and procedures of laboratory 
testing of wine. U.S. industry sources do not believe 
that the regulation is a major departure from current 
EC practice; thus, it should not hurt U.S. exports, 
which were $29 million in 1989 (or $33 million during 
January-October 1990). The U.S. industry, instead, is 
more concerned with the future of the U.S.-EC Wine 
Accord, which is scheduled to expire in mid-1991, and 
the potential effects of all EC regulations affecting 
wine imports in the absence of such an accord. 

The EC has proposed an amendment lo the Council 
directive on tobacco-product advertising. This 
amendment would regulate advertisements in the press 
or on posters and would place certain restrictions on 
the content of tobacco-product advertising. Among the 
more controversial features of the proposed 
amendment are health warning requirements and 
restrictions on promotional activities that involve the 
use of trademarks or emblems associated with the 
product The extent to which restrictions on tobacco 
advertising would affect U.S. sales in the EC is unclear, 
because research on the link between tobacco 
advertising and overall consumption is inconclusive. 
U.S. industry sources are concerned that the proposed 
restrictions are disproportionate to the objective of 
reducing smoking. They add that any restrictions on 
trademarks and symbols are a violation of intellectual 
property rights and can diminish the commercial value 
of product diversification. 

Update 

Nutrition Labeling of Foodstuffs 

Background 

In September 1990, the Council of the European 
Communities adopted a directive183 on nutrition 
labeling of foodstuffs. After almost a year of debate, 
the Council decided to reject the European Parliament's 
proposal for compulsory nutrition labeling on all 
foodstuffs. Proponents of compulsory labeling had 
argued that consumers had the right to be supplie~ with 
the needed data in order to make proper dietary 

183 OJ No. L 276, (OcL 10, 1990), p. 40. 
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decisions. Opponents of compulsory labeling had argued 
that smaller firms in the EC would not be able to handle 
the research costs associated with providing such 
information. The Council decided to make nutrition 
labeling optional, except for cases in which a nutrition 
claim is made. Firms selling foodstuffs in the EC will 
have;.a 5-year transition period to begin complying with 
the new law. 

Anticipated Changes 

The directive reflects the growing pul?lic awareness 
in Europe of the link between nutrition and health and 
the consumer's desire to have more information on the 
foodstuffs that they purchase. If the food manufacturer 
decides to make a nutrition claim, a label bearing 
information on the energy value and the amount of 
protein, carbohydrates, and fat in the food will be 
required. If the nutrition claim pertains to either 
sugars, saturates, fiber, or sodium, in(ormation on all of 
these items must also be provided. The information 
need only be stated in one of the EC languages and be 
expressed per 100 grams or per 100 ·milliliters. These 
labeling rules apply not only al the retail level, but. also 
lo foodstuffs distributed to restaurants, hospitals, 
canteens, and other mass caterers. Natural mineral 
waters and dietary food supplcmcntS (i.e., vitamins) are 
exempt. 

Possible Effects 

U.S. exports to the EC 

Nutrition· labeling laws on processed foods are 
common in both the United States and the EC. Factors 
such as the formal and content of the nutrition label 
have always been different between the United States 
and the EC and have been perceived by exporting firms 
as obstacles to trade. However, such obstacles have 
usually been overcome by those U.S. firms that are 
most interested in selling food products in the EC. In 
most cases, these have been large U.S. firms with the 
financial resources to alter their food labels in order to 
comply with the laws of the receiving country. 

Most U.S. industry sources report that the 
harmonization of EC labeling laws into one single code 
will be a net positive benefit lo U.S. exporters; 
however, in the last year, the U.S. Government has also 
been considering and will be propoSing changes in 
nutrition labeling, and these changes are more 
substantive than those described in this directive. 
Specifically, the U.S. Food and Drug Administrati<;>~ is 
currently drafting proposals184 based on the Nutr1t1on 
Labelling and Education Act passed in November 
1990. That would make nutrition labeling compulsory 
on virtually all foodstuffs sold in the United States. 
Both the EC and the proposed U.S. labeling laws 
would emphasize protein, fat, carbohydrates, and 
sodium instead of vitamins and minerals. 

184 Proposal of the Institute of Medicine, "Nutrition Labels 
Urged for Most Foods," Washington Post, Sept. 27, 1990, p. A-3 .. 



U.S. exports to the EC of food products likely to be 
affected by this directive are substantial. In 1989, U.S. 
exports to the EC of packaged food products that could 
be affected by this directive were $273 million. The 
EC was the third-largest U.S. market for packaged food 
products, following Japan ($493 million) and Canada 
($304 million). 

Diversion of trade to the U.S. market . 

The changes in EC labeling laws resulting from 
this directive are not likely to result in diversion of 
trade from the EC to the U.S. market, because mosl 
third-country suppliers perceive U.S. labeling laws as 
being more stringent In the United States, food· 
manufacturers are already required ori most prepared 
foods to list the ingredients and support any nutrition or 
health.claims. The EC, in effect, is simply approaching 
a lev~l of regulation already present in the United 
States, 

U.S. investment and operating conditions in the 
.EC 

The subject directive on nutrition labeling should 
have little effect on U.S. investment ponfolios in the 
European Community. Industry sources have 
commented that the advantages of producing only one 
label for marketing within all 12 member states far 
outweigh the costs of complying with the new fonnat. 
Nevertheless, U.S.-owned subsidiaries in· the EC will 
probably show greater flexibility in complying with the 
new changes than will U.S.-based firms, because their 
primary purpose is to sell in the EC market. 

U.S. direct investment in food manufacturing is 
quite large and accounts for over half of U.S. overseas 
investment in this area. In 1989, U.S. investment in 
EC food manufacturing totaled $8. 7 billion, 18S more 
than double the 1981 level of $3.7 billion. 186 The 
leading U.S. investors include Pepsico, Mars, Food 
Manufacturers, Kellogg, and Heinz.187 U.S. 
companies either partially or wholly own 12 of the 20 
largest EC food-manufacturing finns.188 

U.S. Industry Response 
U.S. firms and trade associations189 have indicated 

that. the integration of EC labeling laws is likely to 
facilitate U.S. exports to the EC. However, they are 
con~ed that the differences in U.S. and EC labeling 
regulations (e.g., format and serving size) are 

1115 U.S. Department d Commerce, SUTYey of C11T~e111 
BwiMss, vol. 70, No. 8, (August 1990), p. 64. . 

186 U.S. Depanment d COmmerce, EC 1992: A Convrwce 
Departmelll Analysi.s of EwoptUJn Comnuuiity Directives, vol. 2, 
SIMIS No. L-131, p. 22. 

187 "Blueprint for a New Europe," Financial Tws, Mar. S, 
1990. 

188 U.S. Department of Agriculture, "Europe 1992: 
Implications for Food and Agriculture," National Food Rouw, 
October-December 1989, p. 18. 

189 Grocery Manufacturers of America, the National Food 
Processors Association, and the American Frozen Food lnstitule, 
conversations with USITC staff. 

unnecessarily burdensome and should be addressed 
through a bilateral forum. A delegation headed by the 
FDA will be meeting with EC officials in Brussels in 
early 1991 in order to discuss differences in nutrition 
labeling regulations. At least one source was optimistic 
because the changes in the EC and the United States are 
taking place at approximately the same time; thus, it is 
hoped~ the two Governments will be able to settle any 
differences and better coordinate regulations in the 
future. 

··Meat Minced, Prepared, and Comminuted 
for .Ind~strial Use 

· Background 
On March l, 1990, the Economic and Social 

Committee, at the request of the EC Council, reviewed 
a proposal for a Council regulation laying down health 
rules for the production and placing on the market of 
minced meal, meatcireparations, and comminuted meat 
for industrial use. 1 After reviewing the proposal, the 
committee adopted an opinion on July 5, 1990. The 
proposal has not been adopted by the Councit.191 

Anticipated Changes 
The Co.uncil regulation will establish detailed 

requireinenlS applicable to the production and placing 
on the EC market of minced meat, meat preparations, 
and comminuted meat for industrial use. For example, 
under the proposal, inspection and supervision by 
"competent authority" of establishmenlS producing the 
subject . meats are to be mandatory. Such authority 
must have free access to the establishmenlS. A 
veterinary inspection to verify compliance would be at 
the option of the authority. The proposal also sets 
tempe.ralUre controls and requires microbiological tests 
for meat. Another requirement is that fresh meat (meat 
derived from animals within 6 days of the slaughter) 
must be used for the production of minced meat and 
meat preparations and that compliance with this 
requirement be guaranteed by a method of 
identification. 

In its opinion on the proposal, the committee 
suggested, among other things, the drafting of detailed 
directives for the inspection and supervision of 
establishments. In addition, they prescribed limiting. 
access of the authorities to those parts of the 
establishment involved in production and storage. The 
commiuee would pref er to see veterinary inspections as 
mandatory. The committee reported that the 
regulation's proposed internal tempe.ralUre requirement 
of +2° C within 1 hour for minced meat wrapped for 
the final consumer is . technically too exacting and 
suggeSted that an internal temperature of +4° C within 
1 hour is sufficient. It is also the committee's opinion 
that the time limit set on fresh meat could be exlellded 

·to a maximum of 9 days for beef (but not for pork) and 

l'>O OJ No. C 84, (Apr. 2, 1990), p. 120. . 
l9• Melinda Bills, J)elegalion of lhe European Commwiities, . 

EC Library, W..shingwn, DC, 1elephooe wnverslllioo with USffC 
Slaff, Jan. 29, 1991. 
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that the time limit should be applie4 to pl'Qducts in.tended 
for direct consumption. The committee indicated that 
problems will arise regarding .a method for identifying 
freshness of meat. as there are n0 known.methods for the 
exact determination of such freshness .. 

Possible· Effects 

U.S. exports to the EC 

This directive could discourage U.S. exports to the 
EC, since certain . requirements appear· to · be 
inconsistent with practices of some U.S. processors. 
Such requirements are expected to be difficult and 
expensive to meet. 

In 1989, U.S. exports of prepared or preserved 
meat amounted to nearly $100 million but the EC 
accQUDted for only about $2 million of thal total .. 
Statistics are not available for the val~ of products 
containing meat exJiorted, to the EC. · 

Diversion of trade to the U.S. market 
All EC member coun~ produce ·at least some· 

products of the type subject to this regulation, and 
many third cowitries supply various amounts of the 
subject imports. The directive is not likely to re.mil in 
diversion to the U.S. marltet. 'Jbird..countty producer$ 
are· not thought to export significant quantities of these 
kinds of prepared meats to the EC. Countries pw 
could not meet .the requirements of this proposal. would . 
likely export carcasses or cuts rather than , minced, 
prepared, or comminuted meat. · 

U.S. invesnnent and operating conditions ia &he · 
EC 

The U.S. industry setvices the ·Ec ·primarily 
through direct exports from the United States. ·· U.S. 
investment in the subject EC ·industiy are 1hougbl to be 
small: No changes in U.S. investment plans are 
anticipated as a result of this directive. 

U.S. Industry Response 

Indllstry sowces contacted have expressed concern 
that the directive is too restrictive and costly. Among 
the measures. considered too restrictive and co~tly are 
the microbiolqgical tests, temperature controls, arid 
facility standards. · · · 

Sweeteners for Use in Foodstuffs 

Background 

Concerns about differences between national laws· 
relating to the use of sweeteners and the need to protect 
consumers led to this proposal affecting sweetener use 
(COM (90) 381 final). This directive.draws upon 
Council Directive 89/107/EEC of December 21, 1988,' 
on the approximation of the ~ws of member states 
concerning food additives. The annex of the new 
directive lists 12 approve4 sweeteners and the amounts 
in foodstuffs allowed for use within the Community. 
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The directive addresses only the sweetening function of 
these sweeteners and does not concern the safety of 
these products beyond setting limits for the amounts 
used in foods. By April 3Q, 1992, all European 
Community member states wiU be required to allow 
trade in and the use of productS that conform to the 
directive guidelines. After April 30, 1993, trade in 
products not conforming to this directive will be 
prohibited. 

~nticipated Changes 

This directive is likely have an impact on both EC 
and non-EC food-producers who use sweeteners in the 
products they market in the EC. The markets for the 
high-int,ensity sweeteners addressed in the directive are 
experiencing considerable growth because of their use 
in "light foods". The bulk of light foods industries are 
concentrated in the northern United States, Western 
Europe, and Japan. The directive specifies that the 
approved · sweeteners may only be used in those 
foodstuffs listed in the annex and under the conditions 
specified Except when specifically provided for, the 
sweeteners ·~ may not be used in the 
preparation of foods inlended for particular nutritional 
use by infants and young children. The directive also 
applies to either specific· directives that pennit the 
additives listed in the annex to be used for purposes 
other than sweetening.' In order to have a foodstuff 
appended to the annex, the matter must be refened to 
the Stariding Committee on Foodstuffs by the chainnan. 
or a member-state representative. 

Possible EffectS 

The sweeteners addressed in the new directive are 
what are generally identified in the United States as. 
"high-intensity" or "low calorie" sweeteners. 
Currently in the United States only three of the 
high-intensity sweeteners addressed in the directive are 
approved for use: saccharin, ~. and ace­
sulfame-K. SuCralose-developed by the British firm 
Tate & Lyle-cyclamate, and alitame are all awaiting 
U.S. Food and Drug Administration approval. 

U~~ e~ports to the EC 

Due to the concentration of the high-intensity 
sweeteners industry in both. the United States and the 
EC, data on the amount of direct imports of the 
sweeteners.the01selves is not available. A high-level of 
diet consciousness has led to considerable growth for 
products using alternatives to sugar in both the EC and 
U.S. markets. New "light foods" fall into almost every 
category of U.S. exports of prepared and processed 
foods and drinks to.the EC. U.S. exports most likely to 
contain. items affected by the new directive are soft 
drinks, confectionery, bakery, and frozen foods. In 
1989, U.S. exports of these items totaled $870 
million.192 Data for exports of products containing the 

192 U.S. Depattment of Commerce, 1990 lndlutrial 01'llook: 
Prospects for Over 350 Industries, ch. 34. 



sweeteners addressed in this directive are not maintained. 
The EC has historically accounted for 10 to 15 percent of 
U.S. exports of all foods items. 

U.S. investment and operating conditions in the 
EC 

The concentration of the high-intensity sweeteners 
industry precludes specific knowledge of the level of 
U.S. direct investment in the European Community. 
However, domestic industry sources indicate that the 
effect of this directive on U.S. investment in the EC 
w.i.l_l likely be to strengthen their EC-based operations. 
One reason that U.S. firms might expand their 
EC7based operations rather than increase exports from 

· U.S.-based plants is that the EC has approved more 
sweeteners for use than has the U.S. Food and Drug 
Administration. 

Diversion or trade to the U.S. market 
Large-scale production of high-intensity 

sweeteners is currently almost exclusive to the EC, 
North America, and Japan. The likelihood that this 
directive will encourage third-counlry suppliers to 
divert food exports to the United States is small, not 
only because few countries produce products affected 
by this directive, but also because the United States has 
approved fewer sweeteners for use. 

U~S. Industry Response 
The U.S. industry is maintaining a cautious auitude 

towards the proposal and is generally waiting to see 
what is in the final directive before making any direct 
responses. One concern voiced by industry 
representatives is that the ADI (Average Daily Intake) 
of sweeteners allowed by the EC remain in line with 
those of the United States. In the current proposal, 
amounts for foodstuffs in the annex are in line with 
U.S. guidelines. 

Laboratory Analysis of Wine 

Background 
Commission Regulation No. 2676/90 of Septem­

ber 17, 1990, is a compilation of the methods and 
procedures acceptable for laboratory testing of wines. 
In the wine trade, laboratory analysis is often required 
for government certification procedures and some 
commercial transactions. For example, the EC requires 
that imported wines be certified as to content of sugar, 
acids, and sulfur dioxide. . · · 

In previous regulations, the EC Council authorized 
methods of analysis for establishing the composition of 
wines and verifying that production took place using 
authorized enological practices.193 The new regulation· 
states that scientific progress has made revisions 

l9J Council Regulation No. 822187 of Mar. 16, 1987, OJ 
No. L 84 (Mar. 27, 1987); and Council Regulation No. 1108182, 
OJ No. L 133 (May 14, 1982). 

necessary, particularly to conform with methods 
approved by the International Office of Vine and Wine 
(OIV) and to authorize automated methods under certain 
conditions. 

Anticipated Changes 
Experis indicate that the new regulation is not a 

substantial change from current EC requirements. 
Moreover, U.S. producers are exempt from EC rules on 
laboratory analysis of wines under the terms of the 
U.S.-EC Wine Accord. In the accord, the EC agreed to 
accept certification of U.S. wines on the basis of 
laboratory analyses performed in facilities approved by 
the U.S. Bureau of Alcohol, Tobacco, and Firearms. 

Possible Effects 

U.S. exPe>rts to the EC 
The regulation apparently does not supersede the 

Wine Accord, so U.S. exporters would not face any 
new requirements as a result of the regulation. Should 
the Wine Accord terminate, 194 however, U.S. exporters 
could be required to obtain laboratory analyses in the 
EC, following the methods described in the regulation. 
Such a requirement would add to the complexity of the 
EC certification process and, according to U.S. 
industry sources, may effectively bar most U.S. exports 
from the EC. The United States exported $29 million 
in wine to the EC during 1989. U.S. exports to the EC 
during January-October 1990 exceeded $33 million, 15 
percent more than the 1989 total. 

Diversion or trade to the U.S. Market 
No diversion of trade to the U.S. market is 

expected to result from this regulation. 

U.S. investment and operating conditions in the 
EC 

U.S;. firms do not have substantial investments or 
operations in the winemaking industry in EC countries. 

U.S. Industry Response 
U.S. wine exporters are concerned that Lhe 

certification process required for U.S. exports to the 
EC remain as smooth as possible. The major issues of 
contention for U.S. exporters relate more specifically to 
EC rules on other matters rather than the subject 
regulation regarding methods of analysis. The U.S. 
induslry is concerned about future implementation of 
the Wine Accord and the potential effects of all EC 
certification requirements in the absence of a 
satisfactory bilateral accord. 

Advertising of Tobacco Products 

Background and Anticipated Changes 
The EC Commission passed an amended version of 

the proposed directive on the advertising of tobacco 

194 The Wine Accord has been extended through rnid-1991, 
and negotiaiions regarding iLS terms are in progress. 
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products.195 The revised EC Commission proposal 
would regulate advertisements of tobacco products in the · 
press or in bills and posters rather than ban tobacco 
advertisements in any medi urn, as considered in an earlier 
proposal. The proposed directive states thatits pwposeis· 
to hannonize only those regulations of the member states 
that permit advertising and that these common rules shall 
not apply in the event of a complete ban. The proposal 
requires health warnings on advertisements for tobacco 
products, restricts the content of advertisements to the 
presentation of the tobacco produc~ package and 
additional information on features of the product, and 
prohibits advertisements that do not directly mention the. 
tobacco product but refer to a trademark, emblem," 
symbol, or other distinctive feature of the product In 
addition, advertising of tobacco products in publications 
mainly intended for people under 18 y~ of age is 
prohibited. 

Possible Effects 

The extent to which restncuons on tobac,co 
advertising will affect direct U.S. exports to the EC is 
unclear. Research on the relationship of tobacco 
advertisements to overall consumption has not 
provided definitive evidence that limiting advertising 
reduces the level of consumption. Some experts state 
that advertisements only encourage smokers to switch 
among various brands of tobacco products. To the 
extent this is true, the proposed directive may have 
little effect on EC consumption of U.S. products, 
particularly brands that are well known to EC 
consumers. However, introducing U.S. cigarette 
brands to new markets in the EC or -introducing new 
product lines would likely be more difficult if 
advertising restrictions were implemented. , 

Cigarettes are the primary type of tobacco product 
advertised and are likely to be· affected most should the 
directive be implemented. However, direct U.S. 
exports of cigarettes to the EC are limited because of 
the 90-percent EC common customs · tariff on 
cigarettes. U.S.-based tobacco manufacturing 
companies have significant market share in the EC 
through production by licensees .or subsidiaries in EC 
countries. 

U.S. Industry Response. 

· In comments submitted to the USITC, industry 
officials question whether this proposal meets the 
stated objective of measures adopted on the basis of 
article IOOA of the Treaty of Rome, to promote 
establishment and functioning of the internal market. 
Industry officials state that the proposal would endorse 
the segregation of national markets through laws of 
member states because it allows the adoption of various 
sets of national rules regarding tobacco product 
advertising in member states. 

lllS USITC, Effects of F£ Integration, USITC publicatioo 
2318, September 1990, pp. 4-55 10 4-56. 
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The industry ChargC$ . that the proposal would . 
restrict competition in the tobacco sector, without . · 
accomplishing the goal of reducing cigarette 
consumption. According to industry comments, 
restrictions on the content of advertisements run. 
counter to treaty rules on competition and the principle 
of proJX?lti.onality and they cannot be justified in view 
of scientific evidence ulat advertising does not affect 
the level of tobacco product consumption. 

By prohibiting press and poster advertising for 
certain nontobacco products and services, the proposal 
would nullify the commercial value of trademarks, 
emblems, and . symbols-a proposal that is 
unprecedented and disproportionate to its objective, 
according to the industry. This proposal would thus 
place an unjustified penalty on past, current, and future .· 
diversification by tobacco manufacturers. Industry 
sources claim that the proposal would infringe on 
intellectual property rights, which are the basis of 
commercial relations. · 

Foods Treated With Ionizing Radiation 
The issue of irradiating foodstuffs and deciding 

wh~h ·foods to allow for such treatment has been 
controversial in the EC. In. December 1988 the EC 
Council adopted a proposal to allo~ irradiation for 
preserving a variety of foodstuffs. The proposal was 
discussed in one previous report.196 The proposed 
directive was so controversial that the European 
Parliament asked that the list of food products eligible 
for irradiation be reduced. In December 1989 a version 
of the original proposal, but with a greatly reduced list 
of eligible food products, failed to win approval. · The 
current comproinise proposal is that the list of eligible 
food products be reduced to include only herbs and 
spices. The original list had included meat, seafood; 
fresh and dried fruit, fresh and dried vegetables, and· 
cereals. 

Herbs and spices present a considerable risk of 
disease if untreated and so would be ideally suited for 
irradiation. However, Gennany remains opposed to all. 
uses of food irradiation, despite wide acceptance by the 
majority of EC member states. The compromise . 
proposal would also allow national authorii.ations of 
food irradiation, but some argue that the objective of 
harmonization would be defeated if national approvals 
were allowed~ · · 

Another related directive concerns the labeling of 
food ·products that have been subject to irradiation. 
Most member states favor required labeling for all food 
products that contain· a· minimum threshold of 
irradiated product. No agreement haS been reached 
regarding the threshold-that is, the percentage· of 
product (by weight) Jhat has been subjected to 
irradiation--although most member states favor a 
range between 5 and 25 percent. However, Germany 
has objected to the marketing of product in which any 
portion can be irradiated, regardless of labeling. 

!96 "Labeling, Advertising, and Presentation of Foodstuffs," 
USITC, Effects of EC Integration, publicatioo 2318, September 
1990, pp. 4-53 10 4-54. 



Chemicals and Related Products 

Overview 

Previous reports discussed the general thrust of EC 
work in the chemicals and related products area, 
provided some background on the process being 
employed to accomplish it, and analyzed in detail 
directives on registration of plant-protection products 
and on the establishment of a European Environmental 
Agency and a Europeal'! Environmental Monitoring and 
Information Network.197 The second followup report 
also contained a separate chapter devoted to the 
chemicals and pharmaceuticals sector because of the 
significant impact EC 92 could have on future U.S. 
access by U.S. chemical and pharmaceutical firms in 
this market.198 In addition, a separate section of the 
standards chapter of the second followup report was 
devoted to the analysis of specific chemical directives. 
The chemicals directives analyzed in the second 
followup report focused primarily on restrictions on the 
marketing, use, classification, packaging, and labeling 
of certain dangerous substances and preparations. t 99 

This report focuses on directives proposed during 
the second 6 months of 1990 and updates the status of 
directives concerning dangerous substances. A total of 
six chemicals and related products directives were 
analyzed in this report. These directives essentially 
amend or adapt earlier directives. Subject coverage 
includes amending a directive that prohibits placing on 
the market and use of plant-protection products 
containing certain active substances. There was also an 
adaptation of an earlier directive on laws, regulations, 
and administrative provisions relating to classification, 
packaging, and labeling of dangerous preparations to 
change the basis of hazard assessment for mixtures of 
gases to volume percent from weight percent. 
However, only four of these amending directives were 
considered to be of potential interest to U.S. industry, 
and they are discussed below as updates to previously 
published analyses. These directives essentially extend 
previous directives on dangerous substances and 
preparations to include specific chemical coverage or 
modify date, tolerance, or limit specifications. 

197 USITC, Effects of EC /n1egratiot1, USITC publication 
2268, March 1990, pp. 6-65 to ~70. 

191 USITC, Effects of EC /n1egratiot1, USITC publication 
2318, ~ber 1990, ch. 22. 

!99 Ibid., pp. ~58 to ~I. These directives restrict the use 
of cadmium in cenain goods, address the process of updaling 
current EC directives to technical progress, and amend the laws 
penaining to classification, padcaging, and labeling of dangerous 
substances toward hannonization of infonnation exchange and 
human or environmental risk assessment on notified substances. 

Update 

Limit Values and Quality Objectives of 
Certain Dangerous Substances 

Background 

EC Council Directive 86/28C>200 established limit 
values for discharges of carbon tetrachloride, 
trichloro-bis(chlorophenyl)ethane coon. and 
pentachlorophenol from industrial plants and quality 
objectives for these substances in the aquatic 
environment. These substances are 3 of the 
129 substances that the EC Commission submitted to 
the EC Council201 for subsidiary directives on 
dangerous substances categorized in the annex to 
Council Directive 76/464,2C12 the framework directive 
to regulate pollution in the aquatic environment 
EC Council Directive 88/347203 established limit 
values for discharges of aldrin, dieldrin, endrin, isodrin, 
hexachlorobenzene, hexachlorobutadiene, and 
chloroform and quality objectives for these substances 
in the aquatic environment 

Anticipated Changes 

EC Council Directive 90/415204 establishes limit 
values for discharges of 1,2-dichloroethane (EDC), 
trichloroethylene (TCE), perchloroethylene (PERC), 
and trichlorobenzene (TCB) and quality objectives for 
these substances in the aquatic environment This 
directive results from the adoption of EC Commission 
Proposal (88)432205 on July 27, 1990. Member states 
are required to bring into force the laws, regulations, 
and administrative provisions necessary to comply with 
this directive no later than December 31, 1991, and 

. will inform the EC Commission of the text of national 
law in the field governed by this directive. 

Industrial plants' effluents· will be sampled and the 
pollutant, extracted and measured. Limit values in 
effluents have been adopted for certain organic 
chemicals, measured in micrograms of the chemical 
per liter of effluent, for a daily average and a monthly 
average. For European producers of EDC, the average 
limit values will be 2,500 and 1,250, respectively, after 
January 1, 1995. For European producers of ethylene 
diamine, ethylene polyamine, 1,1,1-trichloroethane, 
TCE, or PERC, they will be 2,000 and 1,000 after 
January 1, 1993. For other European processors of 
EDC, they will be 5,000 and 2,500, respectively, after 
January 1, 1995. In a European metal-degreasing 
plant, limit values will be 200 and 100 when the 
discharge exceeds 30 kilograms of EDC per 

200 EC Council, OJ, No. L 181 (July 4, 1986), p. 23. 
2111 EC Commission, OJ No. C 176 (July 14, 1982), pp. 3-10. 
202 EC Council, OJ No. L 129 (May 18, 1976), pp. 28-29. 
:m EC Council, OJ No. L 158 (June 25, 1988). pp. 35-36. 
204 EC Council, OJ No. L 219 (Aug. 14, 1990), pp. 49-57. 
2115 EC Commission, OJ No. C 253 (Sept 29, 1988), 

PP· 4--10. 
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year after January 1, 1993. For European producers of 
ion exchange resins, the limit values will be set by the 
member states in accordance with Council 
Directive 76/464. 

For European producers of TCB by 
dehydrochlorination of hexachlorohexane, TCB limit 
values will be 2,000 and 1,000 after January 1, 1995. 
For European processors of chlorobenzenes, these limit 
values will be 1,000 and 500 after January 1, 1993, 
and then 100 and 50 after January 1, 1995. However, 
the TCB limit values effective January 1, 1995, will 
become 500 and 250 for small plants discharging less 
than 50 kilograms of TCB per year.The limit values 
for TCE and PERC are not presented here because they 
are more lenient than the U.S. standards in all cases. 

The quality objectives for EDC, TCE, and PERC m 
the aquatic environment are 10 micrograms of each 
substance per liter. The quality objective for TCB is 
0.4 micrograms per liter. 

Possible Effects 

U.S. exports to the EC 

U.S. exports of EDC to the EC increased from 
2,687 metric tons, valued at $914,000, in 1987 to 
60,492 mettic tons, valued at $14.4 million, in 
1989.206 U.S. exports ofEDC to the EC accounted for 
11.2 percent of total U.S. exports of EDC in 1989, 
compared with less than 1 percent of total 
U.S. exports of EDC in 1987 and less than 0.1 percent 
of the apparent consumption of EDC in the EC also in 
1987. U.S. exporters of EDC to the EC are not likely 
to be affected significantly by EC Council 
Directive 90/415. 

U.S. exports to the EC of the HTS subheading that 
includes TCB increased from 1,943 metric tons, 
valued at $3.9 million, in 1987 to 12,340 metric tons, 
valued at $15.3 million, in 1989.207 U.S. exports 
under this subheading to the EC accounted for 
38.4 percent of total U.S. exports of these products in 
1989, compared with 41.0 percent of total 
U.S. exports of these products in 1987. The apparent 
consumption of TCB in the EC is not available. 
U.S. exporters of TCB to the EC are likely to benefit 
from implementation of EC Council Directive 90/415. 

U.S. exports of TCE to the EC increased from 
15,335 metric tons, valued at $7.8 million, in 1987 to 
19,552 metric tons, valued at $9.8 million, in 1989.208 

U.S. exports of TCE to the EC accounted for 
73.0 percent of the total of such exports in 1989, 
compared with 48.3 percent of total U.S. exports of 
TCE and 36.2 percent of its apparent consumption in 
the EC in 1987. U.S. exporters of TCE to the EC are 
not likely to be affected significantly by EC Council 
Directive 90/415. 

206 Compiled from official statistics of the U.S. Department 
of Commerce. 

'1117 Ibid. 
211l Ibid. 
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U.S. exports of PERC to the EC increased from 
20 metric tons, valued at $10,000, in 1987 to 
97 metric tons, valued at $109,000, in 1989.209 These 
exports accounted for less than 0.5 percent of total 
U.S. exports of PERC in both 1987 and 1989. The 
apparent consumption of PERC in the EC is not 
available. U.S. exporters of PERC to the EC are not 
likely to be affected significantly by EC Council 
Directive 90/415. 

U.S. exports to the EC of all machinery, apparatus, 
and parts for filtering or purifying water increased from 
an estimated $67 million in 1987 to $82 million in 
1989, then rose to $72 million in January-October 
1990, 4 percent more than U.S. exports of these 
products during January-October 1989.210 These 
exports consisted of a wide range of products that serve 
all of the major water treatment markets, including 
drinking water, commercial and institutional, 
residential, bottled water, and industrial. Export data 
consisting of machinery and apparatus to treat EDC, 
TCE, PERC, and TCB effluents from producer and 
user establishments are not available, but these exports 
are believed to be a minor part of the total exports to 
the EC reported above. Exports to the EC of all 
machinery, apparatus, and parts for filtering and 
purifying water accounted for 28 percent of such 
exports to all markets in 1987, compared with 
31 percent in 1988 and 27 percent in 1989, but 
dropped to 22 percent in January-October 1990. 
Exports to non-EC regions rose in 1990 as these 
countries increased their efforts to deal with water and 
the environment EC Council Directive 90/415 is not 
expected to generate a significant increase in U.S. 
exports of these products, since the EC is not an 
important market for the U.S. water treatment industry, 
and this EC market may not grow appreciably, as 
substitute chemicals are used to accomplish metal 
degreasing. 

Diversion or trade to the U.S. market 
The directive establishing limit values and quality 

objectives for EDC, TCE, PERC, and TCB affects the 
relative competitiveness of EC-based companies, but 
third-country suppliers are unlikely to be affected 
significantly. Transitional standards in this directive 
make it unlikely that EC-based companies will increase 
their exports to the United States solely on the basis of 
this directive. The primary suppliers in the EC are 
BASF AG, Hoechst AG, and ICI, Ltd. The leading 
non-EC competitors are based in Sweden and the 
Soviet Union. 

U.S. investment and operating conditions in the 
EC 
· Implementation of this directive will most likely 
have little effect on existing U.S. investment in the 
EC. The U.S.-owned European plants use technology 
designed to keep the maximum amount of EDC 

209 Ibid. 
210 Ibid. 



discharged per day at a level that is less than one-third of 
the limit value established for implementation on 
January I. 1995. U.S. investorS are unlikely to change 
their investment plans or EC-based production strategies 
as a result of this directive, but many U.S. companies 
have decided to assist purchasers of their products in 
complying with environmental regulations. Purchasers 
ofEDC will need assistance to meet limit values in the EC 
for 1993 that are approximately one-third of the 
U.S. daily maximum for EDC in effiuents at plants 
existing on November 5, 1990, and processors of 
chlorobenzenes will need similar assistance in order to 
meet limit values in the EC for 1995 that are 
approximately one-eighth of their current U.S. daily 
maximum.21 r 

U.S. Industry Response 
The American Chamber of Commerce in Brussels 

is tracking this directive. U.S. industry has not 
expressed any concerns with this directive as adopted 
by the EC Council. 

Marketing and Use of Certain Dangerous 
Substances 
Background and Anticipated Changes 

EC Commission Proposal (88) 190,212 the ninth 
amendment213 to EC Council Directive 76(769,214 
was adopted by the EC Council on October 9, 1990. 
Preparations and substances containing 0.1 percent by 
weight or more of pentachlorophenol shall not be 
placed on the EC market unless such preparations or 
substances are intended for use in the treatment of 
wood in industrial installations, in the impregnation of 
heavy-duty textiles in industrial installations, or as a 
synthesizing or processing agent in industry. These 
exceptions are to be reexamined in the light of 
developments in knowledge and techniques in not more 
than 5 years since Denmark, Germany, and the 
Netherlands have already banned all uses of 
pentachlorophenol.215 

On September 12, 1990, the European Parliament 
asked the EC Commission to amend COM (89) 
548,216 the tenth amendment217 to EC Council 
Directive 76n69,218 to change the timeframe and date 
that cadmium and its compounds, in excess of 
O.ot percent by weight, are banned in polyvinyl 
chloride, polyurethane, low-density polyethylene, 

211 40 CFR pt. 414. . 
212 EC Ccmmission, OJ No. C 117 (May 4, 1988), 

pp. 14-lS. 
213 The eighth amendment, Proposed Directive (89) 606, was 

dis,,ussed in the second followup repon, USITC, Effecu of EC 
flllegration, USITC publication 2318, September 1990, pp. 4-58 
to 4-60. 

214 EC Council, OJ No. L 262 (Sept. 27, 1976), pp. 201-203. 
21' "Dangerous Substances: PCP Directive Approved in 

Principle and Dichloromethane One Amended," European Report, 
No. 1620 (Oct. 10, 1990), sec. 4, p. 14. 

216 EC Ccmmission, 01 No. C 8 (Jan. 13, 1990), pp. 8-1 l. 
217 The eighth amendment, Proposed Directive (89)606, was 

discussed in the second followup repon, USITC, E/fecu of EC 
/lllegration, USITC publication 2318, September 1990, pp. 4-58 
to 4-60. 

21s EC Council, OJ No. 262 (Sept 27, 1976), pp. 201-203. 

cellulose acetate, cellulose acetate butylate, epoxy resins, 
expandable polystyrene, polymethylmethacrylate, mela­
mine-formaldehyde resins, urea-formaldehyde resins, 
unsaturated polyesters, and transparent polystyrene.219 
Previously, the ban would take place in stages over 3 to 5 
years. This tenth amendment shortens the staging period 
to over 2 to 3 years. The EC Council reached a common 
position on Proposal (89) 548 on December 13, 
1990. 220 Specific coverage and changes are delineated in 
the text that follows. 

Producers of paints containing zinc would now 
have 3 years (previously 5 years) to reduce cadmium 
content to 0.1 percent by weight The producers of 
polyethylene terephthalate, polybutylene terephthalate, 
acrylonitrile methylmethacrylate, cross-linked 
polyethylene, high-impact polystyrene, and 
polypropylene would also have 3 years (previously 5 
years) to restrict use of cadmium compounds to 
0.01 percent by weight. 

Products containing cadmium would be designated 
if their cadmium content exceeds 0.01 percent by 
weight Products that use a cadmium-containing 
stabilizer for safety reasons would be exempt from 
compliance with reduction of cadmium levels below 
0.01 percent by weight for up to 1 year (previously for 
up to 3 years) for certain products.221 

The producers of equipment and machinery for the 
production of paper and paperboard, textiles and 
clothing, industrial handling, road and agricultural 
vehicles, rolling stock. and vessels would now have to 
comply within 2 years (previously 5 years) from the 
time limit for incorporation of this proposal in the law 
of the member states. 

Immediately after the time limit for incorporation 
of this proposal in the law of the member states has 
expired, the EC Commission would commence an 
assessment of all available substitutes for cadmium for 
adequate levels of environmental safety. The 
EC Commission would bring forward a proposal on 
any substitutes that do not achieve adequate safety 
levels. Further, the EC Commission would draw up a 
report on substitutes for cadmium so the EC Council 
can reassess the situation within 3 years (previously 7 
years) of adoption of this proposal. 

On December 13, 1990, the EC Council reached a 
common position on Proposal (89) 665,222 the 
eleventh amendment223 to EC Council 
Directive 76n69,224 relating to restrictions on the 

219 European Parliament, OJ No. C 260 (Oct lS, 1990), pp. 
89-92. 

220 "Dangerous Substances: Common Position Reached," 
EuropetJll Report, No. 1638 (Dec. lS, 1990), sec. 4, p. 12. 

221 Including packaging maierials, office or school supplies, 
fittings for fumiwre or coachwork, lpp&R"l, floor or wall 
coverings, treated iextile fabrics, imitation leather, phonograph 
records, tubes and pipes, swing doon, vehicles, steel sheet 
coatinas, and electrical insulatioo. 

m EC Ccmmission, OJ No. C 24 (Feb. l, 1990), Pl" 20-21. 
223 The eighth amendment, Proposed Directive (89) 606, was 

discussed in the second followup repon, USITC, E/fllcU of EC 
flllllgration, USITC publication 2318, September 1990, pp. 4-58 
to 4-60. 

22-' EC Council, OJ No. L 262 (Sept. 27, 1976), pp. 201-203. 
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marketing and use of tetrachlorobitoluene (fCBl), 
dichlorobitoluene (OCBl), and dibromobitoluene 
(DBBl).225 

Possible Effects 

U.S. exports of pentachlorophenol and its salts to 
the EC amounted to 12,000 kilograms, valued at 
$23,000, in 1989, compared with total U.S. exports of 
pentachlorophenol and its salts of 154,000 kilograms, 
valued at $285,000, in 1989. U.S. imports of 
pentachlorophenol and its salts from Germany 
amounted to 17 kilograms, valued at $9,000, in 1989, 
compared with total U.S. imports of this product of 
4.4 million kilograms, valued at $1.9 million. The 
primary source of these imports was Mexico.226 The 
impact of this directive on U.S. exports to the EC and 
U.S. investment in the EC is expected to be negligible. 

It is believed that if these restrictions are adopted 
by the European Parliament and at a subsequent 
EC Council meeting, their implementation by the 
member states would be irrelevant to the 
U.S. chemical industry since no U.S. exporters to the 
EC or U.S. investors in European production of these 
products have been identified. But importation or 
production of capacitors or transformers containing 
DCBT or DBBT in the EC would be banned under this 
directive. Marketing of TCBT and capacitors, 
transformers, or hydraulic fluids containing this 
product would be phased out over 3 years. 2V 

The U.S. industry that would be hurt most by 
adoption of Proposal (89) 548 is primary smelting and 
refining of zinc {SIC 33392) because the costs of 
disposal of byproduct cadmium would be increased by 
marketing restrictions. The Occupational Safety and 
Health Administration has already established 
maximum exposure levels for U.S. workers concerning 
substances and preparations containing cadmium, but 
the annex to this proposal limits exposure in the EC to 
levels that are not comparable to those currently 
authorized in the United States. 

U.S. exports to the EC 
U.S. industry serves the EC primarily through 

direct exports of chemicals covered by the proposal. 
Total U.S. exports of these products to the EC 
amounted to 173,000 kilograms, valued at more than 
$357 ,000, of 787 ,000 kilograms, valued at 
$2.6 million, exported to all markets in 1989.228 

m "Dangerous Substances: Common Position Reached," 
Eurofft,an Report, No. 1638 (Dec. 15, 1990), sec. 4, f>. 12. 

Compiled from official statistics of the U.S. Department 
of Commerce. 

?:ZI "Dangerous Substances: Agreement in the Offing,'' 
Euro~an Report, No. 1637 (Dec. 11, 1990), sec. 4, p. 14. 

U.S. exports to the EC of inorganic pigments containing 
cadmium amounted to 154,000 kilograms, valued at $254,000, out 
of 405,000 kilograms, valued at $1.6 million, exported to all 
marlcets in 1989.U.S. exports to the EC of tmwrought cadmium 
amounted to almost 19,000 kilograms, valued at $101,000, out of 
369,000 kilograms, valued at almost $857,000, exported to all 
marlcets in 1989.U.S. exports to the EC of cadmium sulfide 
amounted to 6 kilograms, valued at $2,231, out of 13,000 
kilograms, valued at almost $97,000, exported to all marlceu in 
1989. 
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Cadmium is also incorporated into other products, but 
statistics are not available on the exports of these products 
affected by adoption of this proposal. 

the leading U.S. exporters are ASARCO, Inc.; Big 
River Zinc Corp.; Harstan Chemicals Div. of Chem tech 
Industries, Inc.; Mallinckrodt, Inc.; SCM Chemicals, 
Inc. None of them are considered small or medium­
size enterprises. 

Diversion of trade to the U.S. market 

The leading EC and third-country firms competing 
with U.S. firms are Pechiney, S.A.; Cominco, Inc.; Rio 
Tinto Minera, S.A.; and Degussa AG. This proposal 
directly affects the relative competitiveness of these 
and other EC- and Canadian-based companies, but 
ongoing efforts to make a smooth transition to 
alternative products should reduce any possible 
diversion to the U.S. market 

U.S. 'investment and operating conditions in the 
EC 

U.S. direct investment in the EC in this product 
area in 1988 amounted to approximately $6.9 billion. 
Texasgulf, Inc., is the leading U.S. investor in the EC. 
Its current investments in the EC can comply with the 
change. The development is expected to discourage 
future U.S. investment in cadmium compounds and 
preparations in the EC, but any substitute developed for 
the U.S. market will probably also be acceptable in the 
EC. Suppliers of substances and preparations 
containing cadmium are expected to comply with this 
proposal with controls that are already in place and 
continue to recommend substitutes as they are 
identified. 

Classification, Packaging, and Labeling of 
Dangerous Substances 

Background 

On October 10, 1990, the European Parliament 
recommended that the EC Commission amend 
pro~sal COM (89) 575,229 the Seventh Amend­
ment230 to EC Council Directive 67/548,231 on the 
classification, packaging, and labeling of dangerous 
substances.232 If the amendments by the European 
Parliament are accepted by the EC Council, then notifi­
cation of the environmental authorities of marketing of 
dangerous substances would be changed. 

229 EC Commission, OJ No. C 33 (Feb. 13, 1990), pp. 3-26. 
230 The Seventh Amendment, Proposed Directive (89) 575, is 

discussed in the second followup report, USITC, Effects of EC 
lntegra1io11, USITC publication 2318, September 1990, pp. 4-60 
to ~l. 

Ill EC Council, OJ No. 196 (Aug. 16, 1967), p. 1. 
Zll European Parliament, OJ No. C 284 (Nov. 12, 1990), 

p. 95. 



Anticipated Changes 
EC standard notification procedures would require 

only the identity, production, and uses of dangerous 
substances with annual sales exceeding 5 metric tons 
per manufacturer or total sales exceeding 25 metric 
tons per manufacturer; however member states may 
require mutagenesis studies, and basic toxicokinetic 
information (level 1) on these substances. For 
dangerous substances with annual sales exceeding 
50 metric tons per manufacturer or total sales 
exceeding 250 metric tons per manufacturer, level 1 
studies would be required by every member state. 
Level 2 toxicity studies would be required for 
dangerous substances with annual sales exceeding 
500 metric tons per manufacturer or total sales 
exceeding 2,500 metric tons per manufacturer. 
Dangerous substances with annual sales of less than 
1 metric ton per manufacturer could not be marketed 
earlier than 30 days after receipt of their notification 
with reduced requirements by the competent authority. 
The 60-day waiting period following standard 
notification for dangerous substances with annual sales 
amounting to at least 1 metric ton was accepted by the 
European Parliament. Any manufacturer who 
submitted a notification with reduced requirements 
would be required to submit a · standard notification 
15 days before annual sales reached 1 metric ton per 
manufacturer or total sales reached 5 metric tons per 
manufacturer. Flavors would be regulated under 
Directive 88/388. 

Products for process-oriented research and 
development would need to be qualified for an 
exemption from notification of 1 year, but the 
European Parliament recommended to the EC Council 
that the EC Commission establish criteria for granting 
this exemption and did not accept the 
EC Commission's proposal to allow a further year of 
exemption. The European Parliament also 
recommended that the EC establish a fund paid for by 
later notifiers of previously notified dangerous 
substances in order to develop new test methods 
involving fewer animals and less suffering for the 
animals concerned. The amount to be contributed by 
later notifiers would be subject to negotiations with the 
first notifier for 12 months, after which the 
EC Commission may issue a binding ruling. 

Adoption of the recommendation of the European 
Parliament would direct competent authorities to 
ensure that their tasks and responsibilities are carried 
out as efficiently as possible and that confidentiality 
would not apply to consumer protection, public health, 
or occupational safety and health, including the 
content, results, and conditions of toxicological and 
ecotoxicological tests. 

Containers filled with no more than 5 liters would 
be required to have child-resistant fastenings. Member 
states may prescribe these fastenings on containers 
intended for industrial as well as domestic use. 
EC packaging and labeling provisions would be 
required on EC exports of dangerous substances unless 
labeling rules equivalent to articles 17 and 18 of 
Directive 67 /548, as amended, are in force in the 

importing country. The use of official languages on 
labels would be mandatory, except on laboratory 
chemicals in containers of no more than 
125 milliliters. EC companies exporting to non-EC 
countries would be required to notify the recipient 
country unless that country participates in prior 
informed consent procedures adopted by the United 
Nations Environmental Program. In addition, the EC 
would adopt the definition for polymers already 
adopted by the Organization for Economic Cooperation 
and Development (OECD). 

Recommending or praising a dangerous substance 
without mentioning its hazard categories would be 
prohibited. Referring to a substance in a manner that is 
misleading about its effects on man or the environment 
would also be prohibited. The EC regulation on 
material safety data sheets (MSDS) would be proposed 
by the EC Commission no later than 12 months after 
Proposal (89) 575 is adopted. Member states would be 
allowed to require MSDSs on substances the EC has 
not regulated as dangerous. 

Under the Seventh Amendment, information that 
was compiled for the U.S. Environmental Protection 
Agency would be resubmitted to a competent authority 
in the EC. The most significant effects would be on 
manufacturers of dangerous substances with U.S. 
production less than 1,000 pounds and EC sales 
quantity greater than 100 kilograms because the EPA 
would grant an exemption and the competent authority 
in the member state of importation could require 
substantial information for conforming to the reduced 
notification requirements. The substances that had not 
been placed on the EC market prior to September 18, 
1981, but were included in the Toxic Substances 
Control Act Chemical Substance Inventory would be 
subject to significant testing prior to being placed on 
the EC market in quantities of at least 100 kilogram per 
year per manufacturer. 

Possible effects 

U.S. exports to the EC 
U.S. exports lo the EC of reaction initiators, 

reaction accelerators, catalytic preparations, and 
composite diagnostic or laboratory reagents amounted 
to 15,273 metric tons, valued at almost $270 million, in 
1989. Total U.S. exports of these products amounted to 
82,023 metric tons, valued at $741 million, in 1989. 
Approximately 5,000 metric tons of these products, 
valued at $81.8 million in 1989, were substances which 

. have been placed on the EC market since 1981. The 
leading U.S. exporters are Sherex Chemical Co., Inc.; 
Union Carbide Corp.; and the Davison Chemical 
Division of W.R. Grace & Co. None of these 
companies are considered small or medium-size 
enterprises. 

Diversion or trade to the U.S. Market 
The leading EC firms competing with U.S. firms 

are Akzo Chemicals NV; Albright & Wilson, Ltd.; and 
Chemische Werke Hills. This directive is not likely to 
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affect relative competitiveness or result in diversion to 
the U.S. marlcet, because the EPA set similar 
requirements under the Toxic Substances Control Act 
but established a higher action level before notification 
review than is proposed for the EC. 

U.S. Investment and operating conditions in the 
EC 

The U.S. Chemicals and Allied Products Industry 
(SIC Major Group 28) supplied the EC as shown in 
table 4-1. 

The leading U.S. investors in the EC are 
Allied-Signal, Inc.; Dow Chemical Co.; and the 3M 
Co. The cost of perfonning toxicological studies has to 
be considered in investment plans, although many 
products are exempted if placed on the EC market prior 
to 1981. 

Pharmaceuticals 

Overview 
The general direction of EC WOik in die 

pharmaceuticals area, some background on the process 
being employed to accomplish it. and an analysis of tbe 
effect of certain conditions in . the pharmaceulical 
industry were discussed in the last two USITC reports 
on this subject. 233 The reports co~ in detail the 
transparency directive and its effect on continuing 
national pricing/reimbursement systems. the proposed 
directive on the. creation of the single mark.et 
authorization procedure, a regulation concerning patent 
term restoration, and the recent jmpJementation of new 
guidelines on the granting of duty suspensions on 
certain EC imports. The last report also discussed the 
institutional framework for regulating pharmaceuticals., 
noting the EC's intention to estabHsh a new agency to 
approve the introduction of new pharmaceuticals. 

233 USITC, Tit. Effects of Grwer EconDllfi£ lldqrrJliaa 
Within tM EIU'Opea11 Com1'1111Jity 011 thd Uniud S111tu: First 
Follow-up Rq10rt, March 1990, pp. 6-70 to 6-84 and USITC, Tlw 
Effects of Grealer EcollCmil: I 11tegrllliot1 Within tlta EllltlptlQI& 
CotrlRUUlily °" tu Unitul SlalU: S.colld Followvp Rqon, 
September 1990, ch. 22. 

Table 4-1 

Updo.te 
As of the last report, a number of fundamentals 

were hammered out in regard to issues identified as 
being of concern to the industry. 234 For example, a 
proposal to create a European Medicines Agency was 
Connally submitted and a regulation was issued in 
regard to patent tenn restoration. In three of the four 
issues cited above, however, no directives have yet 
been Connally proposed. For the most part, the 
approach to these issues has remained the same. Some 
aspects have, however, been amended. 

Single Market Authori7.ation Procedure 
The proposal now reportedly consists of one 

regulation and three directives.235 This structure 
allows for the immediate adoption of new Community 
procedures for the authorization and supervision of 
medicinal products for human and veterinary use and 
the creation of the European Agency for the Evaluation 
of Medicinal Products. 1be structure also provides for 
the replacement of the current mulli-state approval 
system by a decentralized system for both human and 
ve&erinary products and for the repeal of a past 
directive dial called for the apprmimatiQn of national 
measures relating to the placing on die mmket of high 
technology me.dicinal products, particularly those 
derived from bioteclmology (known as the 
"concertttion" procedure). 

For the most part, the amtems of the cmrent drafts 
are said to be similar to these discussed. in the last 
report. There would be· three avenues by which a 
company could get a product approved. The first of 
these· is a centralized procedure that would use a 
reinforced version. of die· current Commiul:e for 
Proprieiary Medicinal. Products and would be 

734 These isaua Wfft (1) die aatim of a singlHoad:i:t 
alllhoriz.ation prcxzdme; (2) lhe cxmlinw:d exisl.ena: of Dll1ional 
pricing/reimbllmmenl systems; (3) patent tenn restcration; and 
(4) the recent EC-wide implemcnwion ~ duly-suspemim 
guiddines tha1 an: perceived by industry aa being mcR 
resuictive. 

zu A regulatige, once enfoR:ed, immediately baa fomt fY. law 
within all member SlaleS. 

U.S. chemlcala and aUled producta: U.S. aporta to the EC, 1984-88 

(BiHion dollars) 

Item 1984 

Direct investment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6.903 
Capital outflows . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -0.107 
Equity outflows . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10.143 
Reinvested earnings . . . . . . . . . . . . . . . . . . . . . . . . . . -0.130 
Debt outflows . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10.123 
Income . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 0.375 
Export value .......... , . . . . . . . . . . . . . . . . . . . . . . 25.467 

1 Excluding Spain. 
2 Excluding Spain and Portugal. 

1985 

8.071 
1.053 
0.092 
0.972 
1-.077 
1.665 

25.603 

Source: Compiled from official statistics of the U.S. Department of Commerce. 
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1986 1987 1988 

10.022 12.974 14.409 
1.688 3.230 1.657 

-0.467 0.033 0.211 
2.167 2.552 1.297 

-0.012 0.645 0.150 
2.739 3.509 2.630 
6.274 7.155 8.366 



mandatory for biotechnology products and optional for 
high-technology products or new-chemical entities. The 
second route would be a decentralized procedure 
involving binding multistate approval. The third would 
be a national route that would be used solely for products 
intended for consumption in an individual member-state 
market. 

According to the Pharmaceutical Manufacturers 
Association (PMA), the industry agrees with the EC 
Gommission that "the fundamental goal should be to 
establish a system which ensures the rapid and efficient 
review and approval of new medicines in the 
Community." The industry is concerned, however, 
about the oversight of the European Agency for the 
Evaluation of Medicines (the Agency) and about 
transition arrangements in implementing the new 
single-market authorization procedure. 

The EC is reportedly proceeding carefully in 
establishing an institutional body to regulate the 
approval of new pharmaceutical products in an effort to 
avoid a proliferation of spinoff agencies.236 In late 
October 1990, the EC Commission issued a proposal to 
create an Agency that would be responsible for all 
marketing approvals of new biotechnology and certain 
high-technology products by the year 2000.237 The 
new Agency would have three principal duties: the 
evaluation of new medicines, arbitration of 
international disputes within the EC concerning the 
authorization of existing pharmaceuticals, and 
coordination of national inspection systems. The 
Agency would also manage an alert system by which 
information may be quickly distributed and dangerous 
products may be withdrawn from the EC market.238 
Beginning in 1996, a manufacturer would no longer 
have to apply for 12 different approvals to market 
pharmaceuticals within the EC, as is now required. 
The Agency is viewed by some as a less bureaucratic 
version of the U.S. Food and Drug Administration.239 

PMA recommends that oversight of the Agency be 
dually controlled by both the Commission and by a 
"strengthened" Management Board. They recommend 
the following changes in order to "ensure the efficiency 
of the proposed new Agency": 

a) the Executive Director of the Agency should 
report to the Management Board; 

b) the Board should have the authority to dismiss 
the Director for cause; and 

c) the Board (consisting of national 
representatives) should be accountable to the 
Council of Ministers and respond to 
questioning by the European Parliament 

236 "Canmission Decision Held Up by New Agency Issue," 
EurofJ,Qll Report, No. }(JOO (July 4, 1990), sec. 4, pp. 2, 3. 

.. BNA, "Proposed European Agency Would Approve All 
New Drugs," 1992: The External Impact of E11Topean Unification, 
Nov. 30, 1990, p. 4. 

238 Ibid. 
239 "Canmission Finalises Proposal for European Agency," 

EllTopeQll Report, No. 1623 (OcL 20, 1990), sec. 4, p. 10. 

In regard to the establishment of the new 
registration system, PMA has stated that the industry 
would like to see the implementation of a transition 
period during which the new registration system could 
be phased in. This transition period, which would have 
to be of sufficient duration to allow the new 
registration system to be tested and proven, would be 
expected to reduce the potential overload of the new 
system. 

As such, PMA suggests that the current transition 
provisions be amended by: 

a) eliminating the right of a member state to 
suspend review of an application during the 
transition period; 

b) retaining the right of companies to seek 
national marketing authorizations for the 
foreseeable future, until the new procedures 
have been fully tested and proven in practice; 
and 

c) restricting the right under the decentralized 
procedure of a member state to object to the 
approval granted by the first member state to 
issues directly related to safety, efficacy, or 
quality. 

Other issues important to the industry in regard to 
the registration procedure include decision making 
procedures, consultation with applicants, and 
pharmacovigilance. In regard to the evaluation 
process, PMA welcomes the fact that a uniform period 
of 210 days has been proposed for the evaluation of 
submissfons under either the centralized procedure or 
for the first member state approval under the 
decentralized procedure. PMA proposes, however, that 
"companies should have the right to appeal before the 
Management Board at any stage of the process if time 
limits are being exceeded unjustifiably." PMA states 
that "as it is unrealistic to expect applicants to resort to 
legal action against member states or Community 
institutions, it is essential that the Commission should 
develop further proposals for effective, speedy, and 
acceptable enforcement mechanisms. "240 

Advertising 
The industry has also been watching with concern 

developments in a directive in regard to the advertising 
of pharmaceutical products in the EC. The directive 
was formally proposed on June 6, 1990. In the United 
States, advertising of prescription products is allowed, 
but regulated by the FDA so that consumer interests are 
protected. The EC Commission is currently looking at 
providing separate rules for advertising to the general 
public versus health professionals. According to 
information provided recently by the EC Commission, 
advertisements to the public would be limited to 
''self-medication" products, subject to certain 
conditions. Advertising to health professionals would 
be subject to a more complex set of rules that 

240 According to comments by PMA, entitled "The Future 
System for the Free Movement of Medicinal Products in the 
European Community ... 
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would concern, among other things, medical sales 
representatives, financial inducements, and the 
distribution of free samples. The proposed directive also 
sets guidelines for national monitoring, including the use 
of Self-regulatory bodies. 

In general, PM<\ has raised the following points in 
regard to this directive:241 

a) the necessity of harmoniz.ation of medicinal 
advertising practices is debateable, given that 
advertising is already adequately regulated 
under national law, under the framework of 
the Misleading Advertising Directive, and 
under national and international industry 
codes of marketing/advertising practice; 

b) if the directive is issued, its goal should be to 
provide the most useful information to doctors 
and patients. Moreover, the directive should 
be limited to a framework of principles 
adaptable to national medical practice; 

c) although member state prohibitions of 
prescription drug advertising to the public 
exist, "allowance should be made for 'health 
messages,' which, without mentioning a 
product, raise consumer awareness of a health 
problem, infonn consumers that medicines are 
available, and advise them to consult 
physicians where necessary;" and 

d) in that phannaceutical companies are already 
highly regulated in their product claims and. 
information and self-regulatory mechanisms 
have proven to be effeetive in quickly 
resolving breaches of industry codes of good 
practice, the directive shoul<J "limit member 
state responsibility for iinplementation to 
instances where self-regulatory proceedings 
have been exhausted." 

Medical Equipment 

Overview 

The previous reports discussed proposed directives 
on active (electromedical) implantable medical 
devices, active nonimplantable devices, nonpowered 
sterile devices (including nonactive implants), and in 
vitro diagnostics (tests made outside the body).242 
They also discussed the basic thrust of EC efforts to 
harmonize regulations and conformity-assessment 
procedures for medical equipment. This report updates 
the status of those directives. 

1AI According to communications between Commission staff 
and PMA. 

:1Al USITC, Ejfecu of F£ /nlegration, USITC publication 
2204, July 1989, pp. 6-7 and 6-17; USITC, Effecu of F£ 
/nlegration, USITC publication 2268, March 1990, pp. 6-71, 
6-72, and CHll through CHJ4; and USITC, EJ!ecu of EC 
Integration; USITC publication 2318, September 1990, pp. 4-62 
to pp. 4-64. 
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Update 
The directive on active implantable medical 

devices was approved by the EC Parliament on May 
16, 1990, and adopted by the EC Council on June 20, 
1990. EC regulatory officials estimate that 
implementation of the directive by EC member states 
through the adoption of national legislation and 
regulations will take from 18 months to 2 years.243 

After consulting with industry and the member 
states, the EC Commission went ahead with its 
decision to combine the proposed directives on active 
nonimplantable and nonactive sterile devices into a 
single directive to be called the "directive on medical 
devices." The EC Commission was expected to 
finalize the directive by the end of December 1990, 
take it through EC Commission translation procedures 
in January 1991, and send the proposed directive 
forward to the Council for a first reading in March 
1991. The directive on medical devices is expected to 
be definitive with respect to the majority of medical 
devices. In response to industty concerns. the EC 
. Commission is expected to develop further guidelines 
that will clarify how various medical devices are to be 
classified under the new directive. 244 

The EC Cornmmiori reportedly plans to begin 
work on the in vitro device directive in early 1991. 
Major issues to be addressed in that directive are 
classification schemes for in vitro devices, appropriate 
conformity-assessment procedures, and the scope of 
application of the directive. In addition to in vitro 
devices, the directive is now also expected to cover 
analytical instruments used in medical laboratories. 245 

U.S. medical industry officials monitoring the EC 
integration process indicated that the most important. 
issues currently facing the U.S. industry are in the area 
of testing and certification. It is still unclear whether 
European notified bodies will be able to subcontract 
with U.S. quality assurance (QA) inspection facilities 
for initial assessments. 246 

In December 1990, the EC Commission was 
reported to be completing a ~ proposal on 
subcontracting by EC notified bodies that would go to 
the EC Council in mid-January. U.S. industry officials 
were concerned that the proposal might limit initial QA 
inspections to notified bodies, with subcontractors only 
being able to perform followup audits.247 The U.S. 
industry representatives were concerned that lack of 
subcontracting for initial QA inspections could create a 
large backlog of finns seeking QA inspections from a 
limited number of EC notified bodies. Such a backlog, 
they feared, could lead to de facto discrimination 

:at3 Officials of the Health Industry Manufadllren Association 
(HIMA), tel~ convenation with USITC staff, Dec. '1:1, 1990. 

2'4 Offiaals of HIMA, Dec. 27, 1990. 
:a.5 Officials of HIMA, Dec. 27, 1990. 
:M60fficials of HIMA, Dec. '1:1, 1990; and U.S. industry 

officials al First Global Medical Device C011/erence, interviews 
by USITC staff, Washington. DC, Oct. 21-23, 1990. 

:a.7 American Natiooal Standards Institule, "EC-1992: Getting 
Quality Assurance Inspectioos Done in Reasonable and Tuncly 
Manner," memorandwn. Dec. '1:1, 1990. 



between large and small firms and between EC firms and 
firms based outside the EC, as well as create unnecessary 
confusion in the market. It could also require firms to go 
through third-party testing to demonstrate conformance 
with relevant directives, thus eliminating any element of 
choice in the conformity-assessment procedures. 

U.S. representative bodies and associations 
encouraged the EC Commission to establish a flexible 
policy for subcontracting, in which the notified bodies 
would be allowed to subcontract some of their QA 
work by ensuring that their subcontractors met the EN 
45000 and other relevant EC standards.248 The U.S. 
representatives also urged the EC to utilize existing 
agreements like EQNET and bilateral agreements such 
as a British Standards Institute-Underwriters' Labora­
tories memorandum of understanding on certification 
and testing. 

Officials of the U.S. FDA, the Federal agency 
. responsible for approving the use and sale of medical 

devices in the United States, planned to meet with EC 
officials involved in medical device regulatory and 
standards issues in early 1991.249 The FDA previously 
agreed to meet regularly with their EC counterparts to 
exchange information and to work in parallel directions 
with respect to new rules concerning the regulation and 
approval of medical devices. Many industry officials 
hope that such discussions may lead to future 
memorandums of understanding (MOUs) between the 
FDA and the EC that would allow for mutual 
recognition of testing and certification activities. 

Automobiles 

Overview 

As part of the EC 1992 program, the EC will 
approximate member states' laws on auto standards 
and implement a single type-approval procedure, 
known as whole-type approval. Numerous technical 
standards related to automobiles, auto parts, and 
emissions have been passed in the process toward 
harmonizing EC laws. In general, U.S. industry 
representatives from the auto, auto parts, and engine 
industries have indicated their support for these efforts. 
Although there is some concern within the U.S. 
industry about emission test procedures and the 
certification process, there is widespread support for 
harmonization and a belief that it will facilitate 
marketing efforts in the EC.250 Recently, there have 
been a number of developments related to EC 
directives as part of the 1992 harmonization of 
technical standards in the industry. These 
developments are described below. 

2A8 HIMA, "EC Policy on the Subcontracting Issue," 
memorandum, Dec. 19, 1990. 

7.49 Officials of the U.S. FDA, telephone convenation with 
USITC staff, Jan. 3, 1991. 

2'° See USITC, Effects of EC llllegraJion, USITC publication 
2318, September 1990, ch. 20, pp. 4-7, 4-10 to 4-11. 

Update 
A minor amendment to Directive (89) 573251 

affecting the weights and dimensions of trucks was 
approved. The directive extends by 3 years, to 1998, 
the period in which certain types of heavy trucks that 
exceed the maximum length of 18 meters will be 
permitted to operate on EC member-state roads. In 
Directive (90) 486, the EC proposed to amend 
Directive 85/3/EEC,252 thereby creating minor 
technical modifications related to acceptable truck 
weights. U.S. industry representatives note that the 
effect of these changes will be insignificant 

USITC staff also reviewed the proposal for a 
council directive amending Directive 88n7 /EEC 
relating to the measures to be taken by member states 
against the emission of gasoous pollutants from diesel 
engines for use in vehicles. This proposal seeks to 
reduce the limit values for emissions of carbon 
monoxide, hydrocarbons, and nitrogen oxides by (i() 
percent for large diesel trucks weighing over 3.5 tons, 
in accordance with a two-stage process beginning in 
mid-1992. The proposal would also limit particulate 
emissions, which EC officials view as a definite threat 
to public health. 

According to U.S. industry representatives, U.S. 
manufacturers do not expect to be affected significantly 
by this proposal. U.S. manufacturers believe that their 
products can meet these standards, claiming that the 
·EC standards were modeled after U.S. standards. The 
United States is recognized as the worldwide leader in 
the diesel engine technology necessary to comply with 
more stringent emission levels. 

Although U.S. manufacturers do not foresee any 
problems in meeting the proposed emission limit 
values, U.S. manufacturers continue to voice their 
concerns over EC emissions testing and certification 
requirements. As ·in Directive 88n7/EEC, this 
proposal would also require manufacturers to use the 
steady-state testing method instead of the ttansient 
testing method required by the U.S. EPA. As a result, 
U.S. manufacturers claim that some facility 
modifications will be necessary. However, they claim 
that these modifications should not result in significant 
cost increases. In addition, U.S. manufacturers are 
concerned over the current EC regulations, which 
permit the acceptance of U.S. emission certificates only 
for a transitional period. U.S. producers would like the 
EC to continue accepting U.S.-certified diesel engines. 

This directive may slightly increase the level of 
U.S. exports to the EC. Because the United States is 
the world leader in diesel engine technology, EC 
manufacturers are very interested in purchasing 
U.S.-produced diesel engines. This proposal is not 
expected to alter U.S. imports appreciably. U.S. 
imports from third countries are not expected to 
increase, since U.S. standards for certain gaseous 
pollutants, such as nitrogen oxides and particulate, are 

2'1 Covered in USITC, Effects of EC /nugration, USITC 
publication 2268, March 1990, app. C, p. C-20. 

2'2 EC Council, OJ No. L 2 (Jan. 3, 1985), p. 14. 
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more stringent than EC emission standards and since 
U.S. emission standards require all diesel engines 
entering the United States to undergo transient 
testing. The proposal may encourage future 
investment as European diesel engine producers seek 
association with leading U.S. technologists and may 
benefit U.S. business operating conditions by 
allowing U.S. companies further access to the EC 
market. 

USITC staff have also examined a Council 
directive amending a previous directive on the 
"harmonization of the laws of the Member States 
relating to simple pressure vessels," 90/488/EEC. 
Simple pressure vessels include mainly compressor 
cylinders and breaking systems for heavy transport 
vehicles. It should be noted that the deadline for 
member-state implementation has been extended 
because the CEN standards will not be ready in time. 

Despite the lack of recent tangible written material 
on the subject, EC laws regarding car emissions should 
be examined continuously. Based on followup phone 
calls with EC personnel and informal communications 
with the U.S. Department of Commerce,253 the 
following other developments can be construed. 

Last December, the EC Council approved a 
directive which will discontinue, by 1994, the current 
practice of allowing automotive manufacturers the 
possibility of submitting U.S. test cycle resultS to 
certify that their cars meet EC requirements. 
Advocates of the directive claim that European driving 
patterns (speed, commuting distances) call for a 
uniquely European test cycle. 

On December 21, 1990, the EC Council approved a 
directive amending Directive 70/220/EEC on the 
approximation of the laws of the member states 
relating to "measures to be taken against air pollution 
by emissions from motor vehicles." The directive 
concerns medium- and large-cylinder motor vehicles 
(over 1.4 liters). The amendments increase the speed· 
for trial cycles to 120 km per hour for all vehicles as 
opposed to 90 km per hour for some cars, as proposed 
by the EC Commission. The Parliament also proposed 
changes in the limits for gaseous pollutants and 
supported the maintenance of U.S. testing to measure 
pollution, a single durability test based on mileage to 
80,000 km (instead of 30,000), and the application of 
stricter norms for light commercial vehicles. It is 
estimated by those opposed to the new proposals that 
the testing would be from 15 to 45 percent stricter than 
U.S. tests, depending on the pollutant. In addition, 
new recitals were added requiring that emissions due to 
evaporation of fuel be better controlled, that quality 
standards be applied to fuels, that vehicles that are too 
run down be taken off the road, that the installation of a 
catalytic converter be encouraged for older models, 
that propulsion techniques be developed, and that the 
use of alternative fuels be promoted. 

253 Informal transmiual from U.S. Department of Commerce, 
Feb. 21, 1991. 
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While U.S. car manufacturers acknowledge that the 
EC and the U.S. driving habits and test cycles are 
different sets of tests are almost identical. 
Furthermore, any products which passes the U.S. test 
will also pass the EC's given that the former 
corresponds to stricter limits. Over the past few 
months, General Motors' Brussels office has been 
lobbying the Commission on this issue. The Motor 
Vehicle Manufacturers Association (MVMA) is 
representing the interests of the U.S. car industry at 
large and has briefed the U.S. Government on this issue 
and on their position, MVMA is also closely working 
with its European counterpart (Comite de Liaison de la 
Construction Automobile) to find an alternative 
solution acceptable to both sides. 

On November 27, all U.S. embassies in both EC 
and EFTA countries were instructed to make a 
demarche to environment and industry officials on this 
issue, encouraging member states to vote against this 
EC directive. This was done because the U.S. 
Government feels this directive will add significant 
certification burden on non-EC car manufacturers. The 
United States will get another chance to consult with 
the EC on this issue, when the EC establishes stricter 
(read matching ours) emission standards before the end 
of 1992. Interestingly, the European Parliament 
supports the alternative favored by the United States. 
Parliament members want to ensure that European 
environmental regulations are at least as strict as in the 
United States. For them, this makes sense both from an 
environment point-of-view and a competitive one. The 
EC Commission, on the other hand, appears to want to 
protect EC auto industrial interests by increasing costs 
for non-EC manufacturers.254 

The Danish law setting antipollution standards for 
cars which are considerably stricter than those in the 
rest of the Community as examined by the EC 
Commission on October 24, 1990. Based on a 
provision of the Single Act (art. lOOA, par. 4) that 
leaves it up to the member states to apply stricter 
national provisions when they are justified by 
environmental consideration, Denmark retained the 
right to set standards that were more stringent than 
EC-wide emission standards. The EC Commission is 
concerned that excessive use of article lOOA, paragraph 
4 will lead to the creation of"islands" within the single 
market. Additionally, the EC Commission's view is 
that such recourse should be justified by previous 
national legislation that was historically more strict or 
more suitable to national conditions than EEC 
legislation. Such justification was not demonstrable in 
the Danish case. A lawsuit by the EC Commission is 
being considered if other measures to persuade 
Denmark from activating its new standards should fail. 

As of December 21, 1991, the Environment 
Ministers were not in full agreement on the draft 
directive to revise existing legislation on emission 
standards for medium-sized (1.4 to 2.0 liters) and large 

254 Jbid. 



(over2.0 liters) cars to bring them in line with the tougher 
standards agreed for small cars in June 1989. 
Disagreements lingered over the value limits for 
emissions and how to keep them in line with anticipated 
technological developments. For example, Germany 
went on record demanding even stricter nonns than 
proposed and called for additional value limits. Final 
passage of this directive is expected before the end of 
19922'55 

Other Machinery 

Overview 
The previous reports discussed EC efforts to 

harmonize regulations and confonnity-assessment 
procedures for machinery and focused primarily on 
various aspects of the Machinery Safety Directive. 
This report updates the status of machinery-related 
directives and concentrates on the critical points of the 
Machinery Safety Directive. Voluntary standards 
developed by CEN/CENELEC and the EC's policy 
toward testing and certification will be major factors in 
assessing the impact of these measures on U.S. 
suppliers. Therefore, the status of these factors has 
been monitored during the second half of 1990 and will 
be reported here. EC acceptance of U.S. test data 
remains a key industry objective. 

Update 
During the period under review, the EC 

Commission introduced a series of proposed directives 
and updated others in the machinery sector. Among the 
more noteworthy areas covered are machine safety 
(including mobile), aircraft noise, electrical equipment 
for use in explosive atmospheres, and nonautomatic 
weighing instruments. Simple pressure vessels will be 
covered in the section on automobiles. 

Machinery Safety 
The Machinery Safety Directive (89/392/EEC), 

adopted on June 14, 1989, sets forth essential health 
and safety requirements that must be met in the 
production and marketing of machinery within the 
European Community. Perhaps the most important 
development concerning the Machinery Safety 
Directive is the Mobile/Lifting Machinery Amendment 
(9071/90). A common position was reached on this 
amendment on December 13, 1990, and it faces a 
second reading before the European Parliament. The 
Machinery Safety Directive is expected to be finally 
adopted by the summer of 1991. 

Many of the problems with language in the 
Mobile/Lifting Machinery Amendment reported on 
earlier have been ironed out to the satisfaction of U.S. 
manufacturers, including problems with the roll over 
protection structures (ROPS) provision for 
excavators. There is now a consensus on the types of 
mobile machines that should be equipped with 

2" Ibid. 

ROPS. An amendment to the proposal for a Council 
directive amending the Machinery Safety Directive was 
submitted by th~ EC Commission on September 28, 
199(),256 changing the wording of the proposed 
amendment from "hydraulic excavators on tracks or 
wheels" to "hydraulic excavators on tracks or wheels 
with boom pivoting both horizontally and vertically." 
Since then, hydraulic excavators have been struck from 
the list entirely. Officials from Caterpillar consider this a 
victory. 

A problem still exists, however, in clause 4 of the 
amendment dealing with lifting, according to industry 
sources. This clause was written for cranes, but 

_earthmoving machinery engages in incidental lifting as 
well. The regulations in clause 4, according to certain 
U.S. earthmoving machinery manufacturers, are too 
stringent for the lifting that earthmoving equipment 
performs. The ROPS and (FOPS) directives 
(86/295/EEC and 86/296/EEC, respectively) became 
effective in June 1990 and will be canceled in 1995, 
when they will be superseded by the Machinery Safety 
Directive. The directive for lift trucks (86/663/EEC) 
will also be canceled in 1995 for the same reason. 
These directives were developed over 10 to 12 years 
and closely follow ISO standards. These directives 
have been easily adapted to by U.S. firms, and the 
increased use of ROPS and FOPS on machines has 
reportedly increased the revenues of these finns. 
Industry sources have expressed some concern that, as 
they stand now, ROPS and FOPS must go under 
third-party certification; as they are rolled into the 
Machinery Safety Directive, they will only require 
manufacturer's declaration of conformity. Some feel 
the level of safety will decrease with this development. 

Progress has been made on the subject of product 
testing, as subsidiaries of EC testing laboratories have 
been set up in the United States and Japan. Although 
this is a positive development, saving U.S. 
manufacturers time and money, industry sources say it 
is preferable that U.S. testing facilities be EC 
accredited. Industry sources believe that when all the 
standards are finalized, the United States will be in a 
good position to demand that its testing labs be EC 
accredited. The estimated timeframe for this to be 
achieved is 4 to 5 years. 

Assessment of production facilities is still a 
problem for U.S. manufacturers. CEN series of 
EN29000 standards, based on ISO 9000, will likely be 
used in establishing the requirements for 
manufacturers' quality assurance programs. Under this 
standard, the EC will not certify foreign facilities to 
perfonn qualitative assessment of production sites. 
Some U.S. industry sources fear a serious backlog for 
this type of assessment. Questions that need to be 
answered are: Will U.S. firms requiring certification 
have to go to the back of the line? What does this all 
mean in tenns of time and cost? Some U.S. sources 
believe that quality assessments will eventually be 

256 Reprinted in OJ No. C 268, p. 10. 
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subcontracted to U.S. facilities; Underwriters 
Laboratories {UL) reportedly is having certain of its 
personnel trained for this procedure. The British 
Standards Institution is currently considering U.S. 
manufacturers' quality assurance programs for 
confonnance, some through UL and others directly. 

Concerns have abated that custom-made products 
would require third-party certification,· even though 
these products may have only undergone minor 
changes from previously approved machines. Industry 
officials report that a combination of quality 
assessment under EN29000 and self-certification for 
most products is likely. 

According to an official at the NMTBA, concern 
over product liability has waned. Should the EC 
achieve its goal of unifonn product liability laws, the 
situation in the EC will reportedly be more amenable to 
U.S. manufacturers than that which they face 
domestically. EC action in the area of product liability 
seems to be progressing well, and sources do not 
anticipate that U.S. manufacturers will be faced with 
anything different or more stringent than what they 
face here in the United States. 

The NMTBA has been lobbying for ISO to begin 
work on certain machinery that would be covered by 
the Machinery Safety Directive. In connection with 
these efforts, a group to be known as TC 169 is being 
fonned in ISO to work on machinery. TC 169 will 
cover a broad range of products as yet undefined. A 
U.S. technical advisory committee must be fonned for 
TC 169; without such a committee, the United States 
will be endowed with observer status only. 

New work on electrical requirements has been 
proposed to be initiated in IEC TC 44, rather than in 
CENELEC. This is an important development for the 
United States, as it will provide better opportunities for 
U.S. industry to comment on, and influence, the 
development of these standards. In addition, there will 
reportedly be a machinery sector committee to the 
EOTC activated sometime in 1991, in which the U.S. 
industry hopes to have advisory status. 

Currently, 14 documents on vertical and horizontal 
safety standards for various machinery have been 
drafted by CEN TC 151 WGl and WG5. Although a 
U.S. industry official has indicated some language 
problems in these draft documents, the official 
remarked that in certain instances, lobbying efforts 
have resulted in satisfactory results. U.S. industry 
sources report that they actively support efforts to get 
standards in place in a timely manner, as U.S. 
manufacturers strongly desire to be able to perfonn 
manufacturer's declaration of conformity for products 
as soon as the directive becomes effective. It is 
therefore critical that the standards be completed and 
recognized by the EC Commission through citation in 
the Official Journal so that manufacturer's declaration 
of confonnity, rather than third-party certification to 
establish confonnity, can be applied. 
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This proposal (Harmonization of Technical 
Requirements and Procedures Applicable to Civil 
Aircraft, COM (90) 442 final, submitted October 12, 
1990) directs EC member states to join the Joint 
~orthiness Authorities organization (JAA) by 
J~uary 1, 1992, and adopt JAA's codes (Joint 
Airworthiness Requirements, or JARs) entirely by 
January 1, 1993. 

The proposal also establishes the concept of 
EC-wide certification of civil aviation products and 
services. Hereafter, once a product, service, or 
individual is certified in one member country, the 
certification will be sufficient for all member countries 
who abide by the JAA codes. The proposal sets forth a 
procedure whereby an individual member state can 
petition the EC Commission for a review of a 
particular certification, should that member state feel 
the product/service/individual is "likely to jeopardize 
aviation safety." 

The directive mandates that member states 
coordinate research efforts aimed at the improvement 
of safety for, and operation of, civil aircrafL The EC 
Commission is empowered to take any useful initiative 
to promote such coordination of policies and programs 
of research carried out at the national level. The 
concept of national variants is addressed in the relevant 
JAR code, not in this directive. 

Recent work on aircraft noise includes EEC 
directive 80/51 on aircraft noise, amended by 83/206, 
prohibiting stage 2 aircraft from landing at secondary 
airports in Europe after December 31, 1989. Belgium 
did not enforce these directives, allowing primarily 
charter and cargo airlines to continue operation with 
stage 2 aircraft beyond December 31, 1989. However, 
the United States is not affected by this action, as the 
overwhelming majority of all business conducted with 
Belgium is done with the Brussels airport. Therefore, 
the EC Commission's proposed actions to curb 
Belgium's violation of existing EC directives is not 
expected to have an effect on the U.S. airline industry. 

Paint Spray Guns 
This Council directive amends Directive 

79/196/EEC, a safety regulation electrical equipment 
for use in potentially explosive atmospheres. This 
earlier directive identified products in general 
categories such as: oil immersion, pressurized 
apparatus, powder filling, and flameproof enclosure. 
Such standards were established in March 1977. 
Harmonized standards for other types of protection and 
for specific equipment were available, such as for 
certain electrostatic paint spray guns. An earlier 
directive, 76/117 /EEC, dated December 18, 1975, set 
out the inspection procedures that this equipment must 
satisfy in order to be imported, put on the market, and 
used freely after undergoing certain tests and being 
provided with the mark and marking prescribed. 

These electrostatic paint spray guns are 
manufactured by such U.S. companies as Nordson, 
Speed Flo, Wagner, Graco, Binks, and Devilbiss. 
Several of these firms, including Wagner, have 



manufacturing facilities in the European Community. 
Some U.S. companies export to Europe, but the volwne 
is estimated to amount to less than $1 million annually. 
The most successful finns selling in the EC are mostly 
European finns, including Kremlin, Sames, and 
Interrad (France), Berh (Gennany), and Gema 
(Switzerland). 

U.S. finns that export such spray guns to the EC 
should not be harmed by the inclusion of their products 
under this safety directive because U.S. standards for 
spray guns (established by Factory Mutual, a private 
testing firm located in Boston) are considered to be the 
most stringent in the world. 

Nonautomatic Weighing Instruments 
This amendment to the Council directive on the 

approximation of the laws of the member states 
relating to nonautomatic weighing instruments (COM 
(89) 553 final) arose from the concern of the European 
Parliament that the directive grants excessive freedom 
to the member states in the area of periodic checks of 
scale accuracy. Under this amendment. commercial 
nonautomatic scales must be inspected every 2 years in 
order to ensure that they satisfy the requirements of this 
directive. Such scales should be reverified if they are 
no longer in conformity; after repair, modification, or 
reassembly; and after relocation to a geographic area 
with a gravity level that is sufficiently different As 
specified by this directive, the required tests must be 
performed and the maximum permissible error limits 
followed. 

U.S. industry does not believe that this amendment 
would be a burden to them or put them at a competitive 
disadvantage. Industry representatives reported that 
they have been very familiar with the technical 
requirements of the EC since the inception of these 
requirements in 1976. The Scale Manufacturers 
Association favors the more thorough product sample 
inspection procedures in addition to the requirement 
that manufacturing plants install various quality 
assurance procedures. Endorsement of both inspection 
procedures, as proposed by this amendment, should 
assist the U.S. industry in obtaining favorable test 
results. 

Telecommunications 

Overview 
The harmonization of telecommunication 

standards in the EC, is considered an ·essential 
condition for the development of a common market In 
previous reports, the U.S. International Trade 
Commission has looked at EC proposals on the Open 
Network Provision, terminal equipment, and cellular 
telephones and paging. During the last 6 months of 
1990, the EC Council adopted the final directives 
concerning Open Network Provision and services and 
has proposed a new directive on cordless telephones. In 
addition, amendments were introduced to the Terminal 

Equipment and Pan-European Radio Paging Directives. 
This section will provide an update on these 
developments. 

One issue that bears mentioning concerns proposals 
for a framework directive on data protection. The 
proposed directive sets conditions under which · 
computeriZed data may be collected on individuals, · 
giving them the right to access information concerning 
themselves and to correct any mistakes. An issue of 
particular concern to U.S. industry is a condition that 
data on individuals may not be transferred to non-EC 
countries unless "adequate protection" is guaranteed. 
This language appears to leave a lot of discretion to the 
member s.tates to decide what is "adequate protection." 
A separate directive was also proposed to cover 
protection of advanced digital networks from 
unauthorized access. A major U.S. concern regarding 
this directive is that private network operators would 
also carry the burden of responsibility for security 
along with the collector of the data. 

Update 

Telecommunications Terminal Equipment 
The Green· Paper on Telecommunications (COM 

(87) 290) viewed full, mutual type-recognition of 
terminal equipment as vital for the development of a 
competitive Communitywide market in 
telecommunications terminal equipmenL A proposed 
directive, COM (89) 289, would require that 
telecommunications terminal equipment meet cenain 
essential requirements before it could be placed on the 
market. However, once a piece of tenninal equipment 
was certified ·by one member state as being in 

·. conformity with these requirements, it could then be . 
marketed throughout the Community without having to 
be certified in all 12 member states.2S7 

The European Parliament described the proposed 
directive on type approval for telecommunications 
terminal equipment as "too vague" at its April 1990 
plenary session. The Parliament supported the 
initiative but voted for a number of· amendments 
designed to clarify the wording of the text2S8 In 
particular, the Parliament called for. a clarification of 
the definition of a "telecommunications terminal" and 

. of the requirement, in '1ustified cases," for the 
interworking of the equipment J 259 . 

The European Parliament proposed 24 amendnlents 
to the directive on mutual recognition of type approval 
for telecommunication tenninal apparatus. The EC 
Commission incorporated 19 of the amendments into 
its amended proposal for a Council directive. The 
amended proposed directive, COM (90) 263 was 
published in the Official Journal in July 1990.26o 

257 USITC, Effects of EC b11egra1ion, USITC publicalion 
2268, March 1990, "Telecommunications Terminal Equipment" 
pp. 6-107 to 6-109. · 

258 European Reporl, No., (Apr. 7, 1990), Internal Market, 
p. 9. 

259 EC·BusiMss Rtpo,,, May I, 1990, p. II. 
260 OJ No. C 187, (July 27, 1990), p. 40. 

443 



. The .amen~ proposed directive. would requb'e 
only· tenninal equipment destined for .interfacing with 
the public network-such terminals as phones or .fax 
machines-to meet the essential requirements. Mobile 
telephones· arid electronic pagers. are also covered by 
the proposed ·directive. The telecommunications 
ministers decided that only tenninal equipment ~ 
to "reserved" services, such as voice and ~lex, must 
meet interconnectability requirements.261 Equipmerit 
that is not meant to be connected to the public network 
will not be subject to the approval proced~.26~ The 
applicability of the electromagnetic c~patibility 
(EMC) directive to telecommunications terminal 
equipment was eliminated in the. common position 
adopted by the ~C Commission. One of the reasons 
for this action was the lack of staridards related to .the 
EMC directive. 263 . . · 

The amended proposed directive is scheduled f<9' · 
consideration at the meeting of the Council of 
Telecommwtications Ministers, which is to be held on 
April 12. 1991.264 The proposed directive may be 
approved at that meeting. 

Open Network Provision 

On June 28, 1990, the EC Council of"Ministas 
formally adopted-the Open Network Provision (ONP) 
Directive (90/387) with no significant changes from the 
"common position" adopted in February 1990.265· The 
finaliz.ed text was published in the Official Journal on 
July 24, 1990.266 Prior to the adoption of the ONP 
Directive,.- the European Par~ent had proposed on 
May 16, 1990, three amendments to the directive that 
were intended ·to clarify certain ONP conditiolis but 
failed to win approval by either the EC Commission or 
Council of Ministers.267 The U.S.· industry ·had no 
position· on any of these amendments..· · · 

. ·. 
The language of the adopted directive remains 

vague. U.S. ihdlistry is concerned abOut language that, 
despite public statements to the contrary made by EC 
officiaIS, may imply broad application of · the . 
harmonization regulations such as mandatory 
interoperability to include private network operat.ors in 
addition to public service providers. By applying ONP 
conditions broadly, private service operators could be 
required to comply with additionaI reg'ulations that ~y 
increase operating costs, decrease re~emies, and delay 

261 BNA, 1992: The Ezlernal Impact of EuropeOll UitijicaliOll, 
July 13, 1990, p. 11. · 

262 EUTOfHOll Report, Internal Market, July 4, 1990, p,. 4. 
263 •EuropeanJU.S, Disc:ussion of·Slandarcb~ Teatin& and 

Certification fssues," Oct. 2, 1990, p. 6. . 
264 Representative of the U_.S. Council for Intenwional 

Business, telephone convenation with USITC staff, Jan. 23, 1991. 
26S USITC, Ejfecu of EX lntegralion, USITC ~OD 

2318, September 1990, "Open Network Provision,' pp. 4-67 to 
4-68. 

2ti6 EC Council, Directive 90/387, OJ No. L 192 (July 24, 
1990). . . . 

1EI EC Parliament, •Decision OD the Common Position Drawn 
Up by the Council Wuh a View to the Adoption of a Directive 
on the Establishment of an Internal Mamet for 
Telecanmunication Services Through the Implementation of Open 
Netwodt Provision," OJ No. C 149 (June 18, 1990), p, 82. 

4-44 

the offering of. newer telecommunication services or 
thOse yet to be developed. Under the final version of the 
ONP Directive, tariffs are not hannoniud. U.S. service 
providers have urged the inclusion of language providing 
for the development of cost-based tariffs and propose 
flat-rate pricing rather than volume-sensitive pricing for 
leased lines. 

Digital European Cordless 
Telecommunications 

Background 
The EC member states currently use different radio 

frequency bands for transmitting telecommunication 
signals within their borders. The Council has 
previously introduced directives that will reserve 
uniform radio spectrum bands for use in cellular digital 
mObile communications and for Pan-European radio 
paging in all member states.™ Whereas these two 
earlier directives addressed specifications for existing 
tclecommunica!ions products within the Conununity, 
lbe new din:ctive attempts to eslablisb a new line of 
commQnicarions equipment. 

Anticipated Changes 
On June 19, 1990, the Qwmcil of Ministm 

reconunerule<l that member stares work tawani the 
cOoidinated introduction of digilal EWopean contless 
telecomrnuoications iri the Community. On the same 
date, the.Council proposed a directive on the frequency 
bands to be designated far the coordinated introduction 
of digital European cordless telec.ommunicalions 
(DECD in the Community. The EC's Post and 
Telecommunications Minis&ers approved these two 
proposals on December 14. 1990. 

· The cmrent. directive specifically resenes die 
1880-1900 MHz. radio spectrum band for DECT. ETSI 
is currently establishing detailed specificaticm for die 
DECT system,. which is to be in1£grated with tbe 
cellular and radio paging equipment to form a 
"universal pCrsonal communications system" within me Community. According to the directive, the DECT 
system should utilire cordless, digital technology to 
provide users with a portable, two-way 
communications device that will connect with 
residential and business phone systems throughout the 
Community for transmitting voice, fax, and other 
nonvoice, digital data. The system is to extend to all 
member states and to allow multiple users, or even 
multiple compatible systems, to operate in the same 
geographic area without interfering with one another. 

Several firms are already experimenting with 
so-called personal communk.ations networks (PCNs), 
which are similar to the products outlined in the DECT 
directive. Motorola. the U.S. leader in cellular phone 
techriology, is developing and testing PCN devices, as 
is General Electric and several of the Bell Regional 
operating companies. European trials of PCN devices 

2168 USITC, Ejfecu of EX /ntegraJioll, USITC p•blicarim 
2318, September 1990. 



will be conducted in the United Kingdom in 1992 by joint 
ventures involving Motorola. US West. and Pacific 
Telesis of the United States and large European 
manufacturers and telecommunications administrations 
such as Mercury, Telefonica, British Aerospace, 
Deutsche Bundespost Telekom, LM Ericsson, STC, and 
Thom EMI. Ultimately, the DECTwill be integrated into 
the Community's evolving integrated signals digital 
network {ISDN). 

ETSI is to co'1tplete and announce final 
specifications for DECT by October 1991, so that the 
system may be introduced by the end of 1992. 
Member states are to enact the laws, regulations, and 
administrative provisions necessary to comply with this 
directive by December 31, 1991. 

Possible Effects 
By announcing the frequencies to be used in the 

EC-wide system in advance, the Council has eased 
entry ·into this markeL The directive will therefore 
benefit the major producers of such 
telecommunications equipmenL 

U.S. Exports to the EC 

Although U.S. firms are exploring PCN technology 
and developing products similar to those described in 
the DECT directive, no products are c0mmercially 
available at this time. There is also not a unique 
Hannonized Tariff Classification for this equipment, 
and thus U.S. exports of these products cannot yet be 
measured. Motorola, General Electric, and other U.S. 
firms may be supplying equipment and expertise to the 
European ventures concentrating on DECT 
development. but these suppliers generally maintain 
European facilities for work in this field. 

Diversion of Trade to the U.S. Market 

This directive addresses specifications for 
equipment intended for the EC market only. Thus, the 
subject directive is unlikely to lead to a diversion of 
trade to the U.S. market. By harmonizing 
specifications for the Community, this directive will 
make the EC a more desirable market 

U.S. investment and operating conditions in the 
EC 

Because this system is in the early stages of 
development. it is difficult to gauge the interest or 
invesunent levels of U.S. firms active in the mobile 
communications industry. Companies such as 
Motorola and· General Electric supply transmission 
equipment and components for these systems, both by 
exporting them from the United States and by 
manufacturing them within the Community. These 
firms also participate in joint ventures with major 

· European manufacturers and telecommunications 
administrations. Japanese firms such as Fujitsu, NEC, 
and OKI are active in the EC market for cellular 
telephones and may be developing equipment for the 
DECT as well. 

U.S. Industry Response 
U.S. producers have stated that they benefit from 

any information concerning specific technical data or 
performance characteristics that the EC intends to 
institute as equipment standards. In this case, U.S. 
firms also benefit from membership in ETSI, a 
consortium of over 20 European-based producers and 
consumers of telecommunications equipment, which is 
developing standards for DECT devices. There are 
reports that ETSI is pressuring Motorola and Philips 
NV of the Netherlands to share with all ETSI members 
critical cellular technology for which the firms hold 
patents. Although the EC market for telecommu­
nications equipment is expected to grow significantly 
in the near future, U.S. firms will be reluctant to enter 
this market unless these firms' intellectual property 
rights are protected so that they may earn a reasonable 
return on their invesunent. 

Pan.:.European Radio Paging 
On June 28, 1990, the EC Council passed a 

resolution strengthening Europewide cooperation on 
radio frequencies, in particular with regard to services 
with a pan-European dimension269 The resolution 
highlights certain policy goals to be considered when 
allocating radio frequencies to particular communi­
-cation services, stressing timeliness, cooperation, and 
efficiency. On July 11, 1990, the European Parliament 
adopted a decision to amend the common position of 
the EC Council with a view to the adoption of a 
directive on the frequency bands designated for the 
coordinated introduction of pan-European land-based 
radio paging in the Community. The decision directs 
that member states shall bring into force laws, 
regulations, and administrative provisions necessary to 
comply . with the directive on frequency bands for a 
pan-European, land-based radio paging system by 
January 1, 19') l, instead of 12 months after notification 
of the directive. The effect of the decision is to 
advance the due date for implementation of these laws 
by about 6 months. 

Neither this resolution nor this decision should 
have a major impact on U.S. companies. 

Construction Products Directive 

Overview 
The Construction Products Directive 

(89/106/EEC). issued on December 21, 1988, and 
·scheduled to be implemented June 27, 1991, is 
intended to ensure that construction products sold in 
the EC are "fit for their intended use" and meet certain 
general safety criteria As mentioned in the previous 
report. forest products and heating, ventilating, and air 
conditioning (HVAC) equipment industry sources 
continue to indicate that it will be difficult to predict 
the extent to which U.S. industry will be affected by 
this directive before the health, safety, and 

269 USITC, Effects of EC fnlegration, USITC publication 
2318, September 1990, "Pan-European Radio Paging," pp.~ 
to 4-70. 
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environmental requirements of this directive are 
translated into technical requirements for building works 
themselves. It appears that little progre~ was made"<m 
the measures needed to implement this directive during 
the second half of 1990. · 

Update 
There is general concern over the delay in setting 

standards and the lack of progress on the Eurocodes. 
Eurocodes are regional codes of performance that will 
establish a common set of requirements for the design 
and construction of buildings and "civil engineering 
structures." Hence they are the key to determining 
what products are covered under this directive and 
what is required for certification. According to one 
source, this situation may have become even more 
confused during the second half of 1990. 

Industry sources report that the EC Commission 
has been vague on which electrical products are 
covered, and the development of the E~ is 
expected to clarify U.S. manufacturers' confusion. 
More specifically, some industry sources find missing 
linkages between directive and standard. aDd standard 
and product. As some electrical products are covered 
under the Low Voltage Directive (73/23/EEC), concern 
eXists that these two directives will overlap and, if they 
do, it is unclear which requirements would take 
precedence. In such cases, problems could arise for 
U.S. manufacturers if certain products, once merely 
requiring self-certification under the Low Voltage 
Directive, are now required to have third-party 
certification under the Construction Products Directive. 

The EC Commission decided to develop and issue 
"interpretative docume11ts" in an attempt to facilitate 
the establishment of detailed standards for. numerous 
products' essential requirements .. The purpose of these 
documents is twofold: to explain to manufaCturers 
how the essential requirements can be met and to guide 
the CEN and CENELEC committees involved · in 
developing product-specific standards. The six draft 
documents were expected to be approved by the end of 
1990 but were not completed at that time. After 
approval, CEN and CENELEC should review the 
standards it is now drafting and shoul~ make revisions, 
if necessary, to ensure consistency between the 
documents and the standards. European Technical 
Approvals, or ETAs, are to be used as a mechanism for 
approving products that are not covered by existing 
standards, until the appropriate standard is in place. 
ETAs will play an important role, because delays in 
standards development are expected. 

A good deal of work is currently going on in 
CENELEC, ISO, and IEC, but it is not yet clear which 
standards the EC will follow, and how the EC will 
modify the standards it. chooses in the. event they 
conflict with those emerging from ISO and IEC. 

On testing and certification, the EC is currently 
working to establish uniform requirements and 
programs to be applied to products manufactured in the 
12 EC countries. Next on the list are developing 
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8greements on the mutual recognition of test results 
from non-EC countries such as (in order of EC 
priorities): the six EFfA countries, Easte~ European 
countries, and non-European.countries like Canada, the 
United States, and Japan. As it may be some time 
before arrangements are finalized for U.S. products to 
be tested and certified in the United States as to having 
met EC requirements, U.S. companies wishing to 
market their products in Europe may develop· testing 
and certification arrangements with their European 
subsidiaries, distributors, or national testing 
organizations (i.e., the British Standards Institution). It 
appears that all electrically operated air-conditioning 
and refrigeration equipment will be ·subject to 
independent third-party testing and · certification 
requirements under CEN 29000 for quality assurance 
controls and CEN 45000 for testing and certification 
procedures. 

Assessment of production facilities is still a 
problem for U.S. manufacturers, industry sources 
indicate. CEN standard EN29000, based on ISO 9000, 
likely will be used in establishing the requirements for 
manufacturers' quality assurance programs. Under this 
standard, the EC will not certify foreign faciliti~ to 
perform qualitative assessment of production sites. 
Some U.S. industry sources fear a serious backlog for 
this type of assessment if they are fon:ed to rely on 
European firins alone for quality certification. 

Miscellane0us, . . 

·Overview 
The first followup report210 discussed the efforts of 

the EC to harmonize members' laws on package. tci.vel 
and tours, which currently vary substantially from 
member state to member state. The principal aim of 
the original (1988) EC directive· on package travel was 
to ensure adequate consumer protection and to simplify 

·and .facilitate the operation of traveVtour operator 
services throughout the EC. These goals are expected 
to promote further growth in tourism throughout the 
EC. The EC directive on tour/travel packages that was 
amended in July 1989 did not change the principal 
objectives of the original directive. The principal 
effect was to impose more . stringent consumer 
protection requirements and to further delineate 
tour/travel operators' financial and legal obligations if 
agreed services ar:e .not provided. 

As discussed in the ·first followup report, U.S. 
industry, in general, did not object to either the original 
or amended versions of the EC directive on package 
travel. Most U.S. tour operators that operate in Europe 
have already voluntarily adopted their own consumer 
protection plans with stand3rds that match or exceed 
those proposed by the EC directive. Consequently, 
U.S. companies did not feel that they would lose sales, 
profits, or competitiveness within the EC as a result of 
the directive. 

270 USITC, Effects of EC /nJegratio11, USITC publication 
2268, March 1990, ch. 6. 



Update 
The EC directive on package travel was 

reexamined in May 1990, and some revisions in the 
language were proposed. However, the final directive 
that was issued on June 13, 1990, did not adopt any of 
the proposed language revisions except for the 
insertion of one word that will not change the 
objectives or impact of the directive on U.S. industry in 
any way. 
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CHAPTER 5 
FINANCIAL SECTOR 

The 1992 program for financial services has raised 
interest and concern in the United States. EC capital 
markets and financial finns are likely to become 
relatively more competitive and efficient. Liberalized 
and open financial and capital markets in the European 
Community should create potential business 
opportunities for U.S. financial services firms. 
Reciprocity provisions have been included in the 
financial services directives, however. The application 
of the Community's reciprocity policy may have the 
effect of restricting the future market access of U.S. 
firms. 

Developments Covered 
in the Previous Reports 

Background and Anticipated Changes 
The Treaty of Rome set forth the free movement of 

services and capital as two of its principal objectives. 
However, barriers to the free movement of capital, to 
cross-border trade in financial services, and to the 
freedom to establish financial services firms have 
restricted the full financial integration of the EC 
market. With the adoption of the White .Paper on 
Completing the Internal Market and the Single 
European Act, the EC set out to create a single 
financial market. 

The financial services directives, in conjunction 
with the capital movements directives, are intended to 
have three broad effects: (1) to liberalize i.he fimmcial 
services sectors, (2) to benefit the individuals and finns 
that consume such services, and (3) to increase the 
discipline of market forces on the monell,U)' and fiscal 
policy of member states. 

The approach of the EC has been to harmonize 
essential standards that apply to financial services finns 
regarding authorization, supervision, and prudential 
rules and to provide for the mutual recognition of 
home-country control on the basis of those harmonized 
rules. Under this regulatory regime, nnancial services 
firms will be able to operate throughout the EC with a 
single license. 

The approximately 30 financial-sector directives 
apply to banking, securities, insurance, and free 
movement of capital. The Capital Movement Directive 
provides for the full liberalization of all capital 
movements as of July 1, 1990. The core banking 
directive is the Second Banking Directive, which 
introduces the single banking license and which is 
deemed by the EC to be "essential" to achieving the 
internal market. The Own Funds and Solvency Ratio 
Directives deal with the capital adequacy of banks and 
will be implemented simultaneously with the Second 
Banking Directive. A bank with a single license, 
including an EC subsidiary of a U.S. bank, will be able 
to undertake banking and securities activities 

throughout the EC either through branching or through 
the cross-border provision of services. 

The Investment Services Directive is the core 
directive for securities firms. It is modeled on and 

· complements the Second Banking Directive. The 
directive would introduce the single license and 
provide for the mutual recognition of home-country 
control for securities firms. Other important securities 
directives coordinate rules on mutual funds, insider 
trading, and public-0ffer prospectuses. Once an 
investment firm has a single license, it can sell its 
Services throughout the EC. 

Two insurance directives deal with the freedom of 
cross-border services for life and nonlife insurance. 
The Second Nonlife Insurance Directive provides that 
firms can sell nonlife insurance on a cross-border basis 
to industrial and commercial customers with 
home-country control. The Second Life Insurance 

. Directive would allow firms to sell individual and 
group life insurance on a cross-border basis. 
Home-country control applies to group coverage and to 
individual coverage when the individual policyholder 
takes the initiative in obtaining the policy. In ad4ition, 
the EC Commission has proposed a Third Nonlife 
Insurance Directive. This directive would establish a 
single license for nonlife insurance. 

P~ible Effects 
The 1992 program for financial services creates 

opportunities as well as challenges for U.S. finns. 
Although most of the necessary directives in this area. 
as outlined in the White Paper, have been proposed and 
adopted, many uncertainties remain. As additional 
final directives are adopted and as national 
Governments begin to implement the directives, the net 
effect of the financial services directives in the EC, in 
individual member states, and in the rest of the world 
should become clearer. In any case, the liberalization 
of the EC financial sector has prompted further 
consideration of. whether refonn of the U.S. regulatory 

· system is necessary or appropriate to maintaining or 
enhancing the global competitiveness of the U.S. 
financial sector. 

Recent Developments 

Economic and Monetary Union 
The idea of an economic and monetary union 

within the Community has been considered since the 
late 1960s. It is separate from, but complementary to, 
the 1992 single market integration program. The 
passage of the Single European Act (SEA) and the 
progress of the 1992 single-market program have 
renewed the interest of the member states in the 
progressive realization of economic and monetary 
union. The SEA specifically confinned the goal of an 
EC economic and monetary union at an unspecified 
future date. Although the 1992 internal market 
program does not necessarily require an immediate 
monetary union, member states agree that the 
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establishment of a Emopean financial common market 
and free movement of capital will require a higher 
degree of monetary cooperation.1 

In June 1988, the Emopean Council established a 
committee to study and propose eoncrete stages leading 
to economic and monetary union in the Community. 
The committee was headed by Jacques Delois, 
President of the European Commission. In April 1989, 
the Delors Committee Report set out a three-stage 
process that could progressively lead to economic and 
monetary union. 2 The Delors Committee Report said 
that the principal features of economic and monetary 
union could include integrated financial markets, free 
movement of capital, iJrevocably fixed exchange rates, 
a single currency, a common Community monetary 
policy, coordination of national economic policies, and 
establishment of a European centtal bank (i.e., tbe 
~ed EuroFed). In June 1989, the ·European 
Cowicil comidered the Delors Report and agreed to 
start the first stage on July 1, 1990, and to autbmi7.e tbe 
preparatory work Deices.my · to cOnveaing an 
intergovernmental confe.rence on economic and 
monetary union.. In June 1990, the Em• ipt;a1 Council 
agreed to cmnene such a cou1aux:e in Dtcemhea 
1990. ' ' 

Numerous documents, speec;hes, and pisitim 
papers currently bear upon the Community debate on 
economic and monetary. union. In August 1990, the 
EC Commission issued a commtinication on eamomic 
and monetary union. 3 The commµnication builds on 
the Delors Report and proposes that the 
intergovernmental conference designate tbe European 
currency unit (ECU) as the single currency of the 
union. Also, it calls for a single Community monetary 
policy that is formulared and impleQlented by a new 
Community institution, the EuroFed. The EC 
Comn$sion proposal also summarizes the likely 
eConamic effects of ecoriomic ar:id ,monetary union. A· 
more thorough asses.went by the EC Commissim staff 
of the <;osts and benefits of econc;>mic and monetary· 
union was issued in October 1990.4 As part of the 
preparatory work for the intergovernmental conference,· 
the Committee of Governors of the Central Banks of 
the member states of the EC prepared a draft Statute of 
the European System of Central Banks · and of the 
European Central BanJc. 5 . . 

1 EC Commission, Tlw E11TOpct111 FiN»u:ial c- Marut 
(June 1989), p. 43. . . . 

· 2 Commiuee for lhe Study of Eccn01111c and Monetary 
Union, Report on Economic Qlfd Monetary Ullio11 U. tlw Ewopean . 
C0111R11Utity; April 1989 (Delon Committee Report). 

~EC Commission Communication, SEC (90) 1659, ECOllOtllic 
aJ?d Mone'tary Union (Aug. 21, 1990). . 

' Directorate-Ocneral for Eccnomic and Financial Affain, 
One Marut, One Money: An Evaluation of the Potelllial Benef"ds 
and·Cosu of Forming an EcOIUJlllic and Monetary Union, as 
published in EllTopean EcoNJmY, No. 44 (October 1990). 

s Cominiuee of Governors of lhe Central Banks of the 
Member Swea of 1he European Comrnllllily, Draft Statr11e of tlw 
Europea11 Symtil of Celllral Banks aNi of tlw European Celllral 
Bank, published by EllTDpe DocwnelllS, Brussels, No. 1669/1670, 
Dec. 8, 1990. 
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In December. 1990, EC member states convened 
two conferences to negotiate amendments to the Treaty 
of Rome. The Intergovernmental Conference on 
Economic and Monetary Union will try to set up a 
framework for the development of EC institutions on 
economic questions. The Intergovernmental 
Conference on Political Union seeks to define the 
respective roles of the EC and its member states on 
such questions as common citirenship, foreign policy, 
security/defense questions, and further development of 
EC-wide political institutions such as the European 
ParliamenL H successful, they will make possible 
greater European political, economic, and monetary 
unity. 

Banking 

Consolidated Supervision 
The Second Banking DirecUve (SBD), and the 

other 1992 banking measmu 3dopted thus far, would 
establish a regulatory environment based on the mutual 
recognition of national superviwry systemS. The SBD 
applies ID aedit institutions. A 1983 banking directive 
applies to the suprnision '1 credit institutions on a 
coasnlidated basis · when banking adivities are 
undertaken by a banking groap.6 In such acme. all of 
die activities of the banking group are considered in 
their entirety for regulatory purposes, without regard to 
the specific activities of the individual. subsidiaries 
within the group. The 1983 directive applies only to 
banking groups Controlled by a credit institution. 

In October 1990, the EC Commission proposed a 
new directive on the consolidaled supervision of credit 
institutions that would replace and expand the 1983 
directive.7 The prOposed directive would ensure that 
the prudential banking rules established under the 
single-market program apply on a consolidated basis to 
all banking groups, including groups where the parent 
undertaking is a financial holding company (i.e .• not a 
credit institution). Also, the proposal would require a 
mixed-activity holding company and its nonbank 
subsidiaries . to provide infonnation about any 
subsidiary credit institutions. A mixed-activity holding 
company is a parent undertaking with diversified 
activities including at · least one subsidiary credit 
institution. Under the proposal, consolidated 
supervision would apply to solvency, controls on Jarge 
exposures, and limits on investments in nonbank 
companies. The proposal would not apply to financial 
conglomerates (e.g., banking and insurance groups). 
The EC Commission intends to facilitate and improve 
the consolidated supervision of banking groups and the 
superviSion banks that are part of a nonbanking group. 

Payment Systems 
Since 1987, the EC Commission has issued a series 

of recommendations intended to facilitate fair and 

6 See .Co1111eiJ D~ti11e 831350, Official /011TN1/ of tlw 
~ Comnuuiitiu (01) No. L 193 (July 18, 1983), p. 18. 

Proposal for a Council Directive, COM(90) 451, OJ No. C 
315 (Dec. 14, 1990), p. 15. 



competitively priced payment systems for individual 
consumers. Payment systems are used for processing 
financial transactions (e.g., making payments, clearance, 
settlement). These recommendations set forth a 
nonbinding Euro~n Code of Conduct relating to 
electronic payment,8 set forth conditions that should 
govern the relationship and mutual obligations of card 
holders and issuers,9 and set forth principles that should 
govern the transparency of cross-border banking 

. 'transactions. IO In September 1990, the EC Commission 
·issued a discussion paper on making cross-border 

.,, payments in the internal market 11 

The discussion paper focuses on retail cross-border 
payments, which tend to be prohibitively expensive and 
inefficient The EC Commission notes that "the 
benefits of the internal market will only be fully 
realized if systems for effecting cross-border payments 
operate as effectively as those at [the] national level. n\2 
The development of. an efficient and inexpensive 
cross-border payment system for consumers and small 
businesses is viewed as a necessary complement to the 
development of the single market and the economic 
and monetary union. The. discussion paper suggests 
various alternatives for improving the cross-border 
payment systems for cash, transfers, 13 checkS. and 
payment cards. The EC Commission expects that its 
suggestions will prompt comments, proposalS; aDd 
private initiatives by various interested parties, 
including consumers, private banks, central banks, and 
supervisory authorities.14 The EC Commission will 
establish a Payment System Coordinating Group to 
assist in responding to proposals, conducting studies, 
and to advise on feasibility and implementation. 

Money Lawutering 

The orooosed directive on the prevention of money 
laundering, ts has be.en the subject of considerable 
discussion in the Community. The main issues relate to 
the appropriate scope of the directive and whether the 
EC Commission actually has the legal competence to 
require· member states to adopt criminal laws against 
money laundering. In December 1990, the EC Council 
reportedly reached an agreement on the money-

8 Commissima Recom11U11ulatio11 871598, OJ No. L 365 
(Dec. 24, 1987), p. 72. See also, Europe Could Play and Ace: 
Tb. New Payrte111 Cards, COM(86) 754, Jan. 12, 1987. 

9 Commissio11 Recommendatio11 8815<)(), OJ No. L 317 (Nov. 
24, 1988), p. 55. 

10 CommissiOll Recommendati011 <XJ/109, OJ No. L 67 (Mar. 
15, 1990), p. 39. . 

II Making Payment.r i11 tM /11terNJI Market, COM(90) 447, . 
Sei>t: 26, 1990. 

12 Maki11g Paymelll.r i11 tM /nlerNJI Mar/eel, p. I. 
13 For purposea of the discussion paper, the lenn lninsfer is 

defined as "the ll'ansfer of value from ooe bank account to 
another that occurs after a payment order has been made al the 
originator's bank, and the account of the beneficiary (at the same 
or another bulk) has been a-edited or debited." See Mak.ing 
PaYmellLr in IM /lllerNJ/ Mar/eel, p. 10. 

14 Making Payfllelll.r i11 tb. llllerNJJ Marut, para; 81. 
u COM(90) 106, OJ No. C 106 (Apr. 28, 1990), p. 6. See 

also Amendment to the Proposal, COM(90) 593, OJ No. C 319 
(Dec. 19, 1990), p. 9. 

laundering proposal that does not directly criminalize 
money laundering in the member states. The EC Council 
agreement provides that each member state will agree to 
enact laws against laundering the proceeds of illegal drug · 
trafficking. Member states have the option to extend their 
national law to cover the proceeds of other serious crimes. 

Possible Effects 
Most ·of the 1992 banking directives have been 

adopted by the EC Council. The U.S. Government and 
U.S. firms continue ~o be interested in the evolution of 
the single banking market and its possible effects on 
U.S. interests. The U.S. Government has a continuing 
concern about the Community's reciprocity policy, and 
its impleme~tation by the member states.16 In 
addition, lJ.S. banks want banks and investment firms 
to be subject to comparable capital, r~uirementS for 
their respective securities activities. 17 This would 
ensi.ire fail competition and avoid favoring one 
imtitutional structure over another. 

Many of the marketplace· developments identified 
in our earlier reports continue to be evident The 
removal of certain market access restrictions and the 
prospect of operating with a single license in the 
Community have helped to prompt a wave . of 
consolidations, cross-border mergers, and other fomial 
and infomial linkups~ At the same time, the banking 
industry ·is generdlly suffering from increased 
competition; 'a softening world economy, and tougher 
reserve requirements. U.S. firms in particular have 
been vulnerable due to relatively poor economic and 
competitive conditions within the United States. For a 
variety of reasons U.S. bank activity abroad has 
declined. 18 

Securities 
Despite considerable debate within the Community, 

agreement on · the proposed Investment Services 
Directive or the proposed Capital Adequacy Directive 
(CAD) has not been reached. As noted in olir earlier 
reports, the principal challenge is to devise a capital 
adequacy regime that will enable banks and investment 
firms to compete fairly in the securities business.19 
U.S. securities firms want the single securities license 
and single banking license to become operable at the 

l6 See, for example, Department of the Treasury, National 
Treatment Stwdy 19<)(). The study was required by section 3601 of 
the Omnibus Trade and Competitiveness Act of 1988. 

17 The capilal adequacy for investment firms and banks 
undertaking securities activities is covered in the proposed Capital 
AdelJuacy Directive. 

8 See, for example, Coogressional Research Service, U.S. 
Banks i11 IM Global Eco110my: Effects of Capital, Tax, and 
Regulatory Requiremelll.r (1990). 

19 U.S. In1emational Trade Commission, TM Ejfect.r of 
Greater Ecof1Qf11ic /nJegration Within the European Comnuuaity on 
tM United States: First Follow-Up Report (investigatioo No. 
332-267), USITC publication 2268, March 1990, p. 5-10, and 
U.S. In1emational Trade Commission, The Ejfect.r of Greater 
Eco110mic /n1egration Within 111£ European Convnunily on the 
United Stales: Second Followup Report (investigation No. 
332-267), USITC publication 2318, Seplember 1990, p. 5-4. 
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same ti~e. Also, they ~concerned that the CAD might 
!>e modified to unduly raise the capital requirements for 
mvesunent firms. 

Insurance 

Life Insurance 
In November 1990, the EC Council adopted the 

Second Life Insurance Directive.20 It will allow 
insurance firms to sell life insurance on a cross-border 
basis. Insurance companies will be subject to home­
country control for group coverage and when an 
individual policyholder in the host member state takes 
~.initiative in seeking the policy. If the company 
irut.Jates a cross-border sale to an individual then 
host-country control would apply. The Second Life 
Insurance Directive should open ·the EC insurance 
qiarket to greater competitioil. This should aeae 
opportunities and challenges for inSurance firms. aad 
consumers should have a wider cboicc of insmw:e 
policies at competitive prices. 21 

Motor Insuranee 
In November 1990. the EC Council adopted the 

Motor Services Directive. 22 It would extend the 
coverage of the Second Nonlife Insurance Dim:ti~ ID 
inclµde compulsory, third-party, motor insurance. The 
~live will. enable imurance companies to .sdl "large 
nsk · motor msurance across borders on the basis of 
h?me:co~try con~ . It is noteworthy that die 
direcuve is the legislative vehicle by which the 
C9mmunity's reeiprocity policy has been extended to 
the nonlif e insurance sector. · 

Nonlife Insurance 
In July 1990, the EC Commi.s.W>n Wuat the 

proposed Third Nonlife Imurance Directive. <r 
{nunework directive. 23 It will establish a regulatory 
regime that applies to the entire direct · noolife 

20 Co1111Cil Directive f}()/619, OJ No. L 3JO n.r..... 29 1990). 
~- . v- • 

21 In February 1991, the EC Conunissian islRMld lhe 11liJd . 
Life ~uranc:e DiMCtive, whicll would eaablisli a liDgk liccme 
for life insurance. · 

22 Co1111Cil Directive f}()/618, OJ No. L 3.30 (No¥. 29 1990) 
p. 44. - • • 

23 Proposed Directive, COM(90) 348, OJ No. C 244 (Sep&. 
28, 1990), p. 28. 
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insurance business. The proposal is the most 
trade-liberalizing of the 1992 insiirance directives. The 
EC Commissio.n considers that the proposal is necessary 
~ensure that. msuran.ce firms are not at a competitive 
disadvantage m the smgle financial market relative ·to 
banks with a single banking license. · 

. The ~ework .directive would establish a single 
insurance license for companies selling all insurance 
other than life insurance. It would authorize insurance 
firms to establish branches or provide cross-border 
nonlife insurance services to individual customers (i.e. 
"m~s risksj and commercial and industrial custom~ 
(i.e .• "large risks") on the ~is of the mutual 
recognition of home-country control. The introductioo 
of the single insurance license is made possible because 
the framework directive would coordinate rules on 
technical reserves (i.e.. the reserves held to meet 
~t and future claims), and prudential and financial 
supervision, The proposal would coordinali: rules on 
the valuation and composition of assets sufficient to 
meet tbe reserve requirements. The regulatory 
appwach follows tbe approach - taken for banks 
securities ~ aud mutual funds in the Comnnmity.' 

The home couutJ y supervisory audJorities would be 
responsible for the authai7.ation and contimJing 
financial ·supezvisian of an insuranCe firm ailtborized in 
the. h~~ member state, even when the cm11pa11y sells 
policies m another member state. This would include 
verification of solvency, the establisbmeat of tedmical 
provisi~ns and covering assets, and eDsuring thai 
compames have sotmd administrative and accounting 
procedures and adequate internal control mec:hmllsms. 
The host member state would be precluded from 
requiring that firms with a single license operating in 
its terrilDry be authorized by the host member state. 
Also. ~. host mc::mber state could n0 longer require 
dial policies be preapproved, that premiums be set at a 
certain amount. that firms invest in certain instruments 
or that fmns invest witbin the host' member state. ~ 
the other hand. the host member state will retain certain 
authority. inCluding being able to requite mat its own 
~tract law applies to mass-risk· polic~. that it be 
notified of policies relating to compUlsory insurance . 
and that it may protect "the generai good"' in the host 
member state. 24 · . 

. _ 3' The cOncept cl lhe "gerieral good" bu elev~ in the 
.jurisprudence_ of the Eu~ Court of J~ and it ls similarly 
IDCXllpOlllled m the banking and 11eCUrilies duectha. · 



CHAPTER6 

PuBLIC PROCUREMENT AND THE INTERNAL ENERGY MARKET 



CONTENTS 

Page 
Developments covered in the previous reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-3 

Background and anticipated changes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-3 
Possible effects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-4 

Developments during July-December 1990 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-4 
Public procurement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-4 

Background and anticipated changes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-4 
Excluded Sectors Directive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-4 
Proposed Services Directive . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-4 
Proposed Remedies Directive for the Excluded Sectors . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-4 

Possible effects. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-5 
The internal energy market . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-5 

Background and anticipated changes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-5 
Natural gas transmission and use in power stations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-5 
Transmission of electricity across member states . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-5 

Possible effects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6-6 

6-2 



CHAPTER 6 
PUBLIC PROCUREMENT AND 

THE INTERNAL ENERGY 
MARKET 

At an estimated 15 percent of EC gross domestic 
product, the EC public sector represents a large and 
potentially crucial market for a number of U.S. 
industries. However, several key types of public 
procurement, including telecommunications 
equipment, power generators, computers and 
water-treatment equipment, have been excluded from 
the scope of EC and international trading rules, and 
nonnational (including U.S.) suppliers have not been 
assured of any access to procurement contracts in these 
"excluded sectors." The excluded sectors account for 
nearly half the value EC public sector contracts, and 
represent what until now was a virtually untappable 
market for U.S. suppliers. As part of the 1992 
program, the EC has and is expected to continue to put 
into place rules intended to introduce greater openness, 
transparency, and nondiscrimination in all phases of 
public purchasing, including the excluded sectors 
where these concepts are being applied for the first 
time. 

Developments Covered in the 
Previous Reports 

Background and Anticipated Changes 
Acknowledging the inefficiencies resulting from 

closed public procurement procedures, in the 1970s the 
EC adopted two directives intended to open 
member-state procurement to greater competition. The 
legislation attempted to increase transparency and 
reduce opportunities for discrimination in procurement 
by public entities of works and supplies. Subsequently, 
the EC joined the Tokyo Round Agreement on 
Government Procurement, to which the United States 
is also a signatory. 

Despite these steps, competition in EC public 
procurement was limited. In a 1985 White Paper, the 
EC Commission proposed a substantial strengthening 
of member-state commitments on public procurement. 
The legislation envisioned as part of the 1992 program 
would: 

• Close loopholes in exisung directives 
governing central and local government 
purchases of goods ("supplies") and public 
construction work; 

• Expand the scope of EC discipline to service 
contracts and most entities in the "excluded 
sectors": telecommunications, water, energy, 
and transport; 

• Require member states to provide effective 
administrative and judicial remedies for 
wronged suppliers; and 

• Strengthen EC oversight of member-state 
procurement practices. 

The EC Commission had proposed five directives 
relating to public procurement by December 31, 1988, 
concerning: (1) "supplies"; (2) "works";l (3) 
"remedies"; (4) "energy, transport, and water"; and (5) 
"telecommunications." As of year end 1989, the EC 
had adopted the supplies, works, and remedies 
directives, and had fonnally proposed a directive 
intended to (1) improve the transparency of natural gas 
and electricity prices,2 (2) coordinate investment 
projects in the oil, natural gas, and electricity sectors, 
and (3) improve guarantees for the right of transit on 
the major grids for both electricity and natural gas. In 
1989, the EC also introduced a system for monitoring 
compliance with public procurement rules of projects 
executed with assistance from EC structural funds and 
financial instruments. 

In the first half of I 990, an agreement for a 
common position was reached between the EC Council 
and Parliament on the directive covering the four 
excluded sectors (water, energy, transport, and 
telecommunications). The EC Commission also 
adopted a communication outlining procedures to 
increase the participation of small and medium-size 
enterprises (SMEs) in public contracts.3 The EC 
Commission did not, however, act on proposals for 
directives covering procurement in the excluded sectors 
and of services, and on an. appeals procedure for 
contracts covered by the excluded sectors directive. 

With respect to the internal energy market, in May 
1990, the EC Commission issued its first report citing 
progress in harmoniz.ation of standards, liberalization 
of public procurement, application of EC laws to 
increase competition, and reduction of price opacity 
and market compartmentalization in the energy field. 4 

In June, the EC Council adopted a 5 year Thermie 
project, which is intended to encourage research and 
development of new and renewable sources of energy, 
with particular emphasis on increasing energy 
efficiency and reducing the harmfill effects of certain 
fuels on the environment.5 In July, the 

1 A revised Works Directive became effective on July 19, 
1990. Official Journal of the European Commwiilies (OJ) No. C 
171 ~July 12, 1990), p. 41. 

Amendments to the proposed price transparency directive 
were published in early July 1990. OJ No. C 164 (July 5, 1990), 
p. 15. 

3 OJ No. C 2rJT (Aug. 20, 1990), p. 26 (CoWJcil considering 
measures to enable SMEs to take advantage of internal market in 
public procurement); See also, OJ No. C 3()1) (Dec. 10, 1990), p. 
16-17 (Commission response to question concerning Commission 
evaluation of experimental training schemes for SME managers). 

4 OJ No. C 164 (July 15, 1990), p. 15 (Amendment to 
proposal for a Council directive concerning transparency of gas 
and electricity prices). 

s Proposal for Council Directive Adopting a Specific 
Programme of Research and Developme11l in the Field of 
Non-nuclear Energies (1990-1994), OJ No. C 174 (July 16, 
1990); European Report No. 1600 (July 4, 1990), sec. 4, p. 5 
(discussing Parliament review of Thennie project); OJ No. C 215 
(Aug. 30, 1990), p. 11 (Commission Communication on the 
Thennie Programme). See also, Proposal for a Commission 
Decision Adopting a Specification and Technical Developmelll 
Programme in the Field of Thermonuclear Fusion (1990 lo 1994), 
COM (90) 441 final, OJ No. C 261 (Oct. 16, 1990), p. 8. 
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EC Commission issued a communication proposing a 
strategy for enhancing the security of energy supplies of 
the Community as a whole. 

Possible Effects 

The 1992 program for the excluded sectors is 
regarded as ambitious since these sectors for many 
years have been charact.erized by closed and 
nationalistic procurement practices. U.S. suppliers and 
procw-ement experts generally believe that in the long 
t.erm the EC's 199'2 program will result in a substantial 
opening of the EC public sector nuukets. In the 
short-term, however, resistance to open procurement 
and fimJri&ism toward "natimal champions" on the part 
of pnx:uring ~ is expeaed to bhml the 
eftectivencss of 1992-rdaled legislation. 6 

Another U.S. amcern is the added efficiency of EC 
suppliers dial could result from the 1992 program. To 
the ext.ent the 1992 program is effective and fcrces 
rabnnatiwi<m of EC suppliea, the surviving F£ 
supptias sbooJd be more effeCtive cwapditms 1x1dl 
inside and outside d:re EC. 

n-..m&"°'ments Dur. ~·~.. .. Dig 
Joly-December 1998 

Backgrormd wrd Anticipated Changes 

Wkh !cspect to public procurement. die mast 
impor1aDt ~ weie final adoption of die 
exluded seams directi~ proposal of the din:ctne 
governing public procurcmenl of services. and the 
failure to adopt a Remedies Directive for the excluded 
sectors.7 

6Mr:mbc:r-staee impJanmta&:iat oi die two diacriva 
gowemizla public procumnall oi. supplies md works, bod! oi. 
which wac pmpmcd al the end of 1988 and adopted at the end 
of 1989, has been criticized within !he EC. The Supplies 
Directive, which became effective in January 1990, has yet to be 
transposed into nalional law by haly or the Nelherlands, whik 
Spain, Partugal, md Greece have witil January 1992 to do so. 
Similarly !he Works Directive, which became effective in July 
1990, has been transpolCd only by France, Belgium, and Ireland. 
Ew()/WJll Report No. 1618 (Oct. 3, 1990), sec. 4, p. 9. There 
have also been reporu of multiple infringements of public 
procurement directives, primarily due to failures to respect 
publicatioo deadlinel and early closures, and a report on 
canplimce wilh EEC legislation in public procuremcnt markeu is 
due this winler. Ewopea11 Report No. 1625, sec. 4, pp. 8-9 (Oct. 
27, 1990). ~also Sevenlh Annwal Report to the Europea11 
Parlianwu Oii Conunission Monilorillg of the ApplicaJiM of 
Comnwnity La;w (1989), OJ No. C 232 (Sept. 17, 1990), p. 15 
(public procurement); p. 29 (energy). 

7 A revision to annex I listing "contracting authorities" 
covered by Works Dir. 89/440/EEC is expecied soon. OJ No. C 
200 (Aug. 20, 1990), p. 46 (Canmission respoose to question 
c:aaceming !he Commission's application of "bodies governed by 
public law" in Works Directive.) 

6-4 

Excluded Sectors Directive 

On Sept.ember 17, 1990, the EEC Ministers 
adopted lhe excluded sectors directive to become 
effective on January 1, 1993.8 As adopted, the 
directive imposes certain procedural, recordkeeping, 
and re~g requirements on specified "public" 
entities intended to introduce competition into award 
of works contracts valued over ECU 5 million; supplies 
contracts awarded by t.elecom entities valued over 
600,000 ECU; and supplies contracts awarded by other 
covered entities valued over ECU 400,000 .10 

Consistent with prior drafts, the directive pennits 
exclmion of contract orooosals that are not at least SO 
percmt of EC origfu.i f In the event there are 
equivakln tenders, the dm:ctive 1equiles that 
prefema:e be given to the t.enders of EC origin. From 
a pricing saedpoim. tendels are to be consideml 
~ if the price diffeieace dccs not exceed 3 
pacen1.l2 

Provision is also made for- RqUCS&S by member 
stara far exchuling from the COYa38IC al the directive 
entities exploring for ac e:c11a cing oil. gas, coal, or 
odrr solid fuels. if they do llDt exm:ise ~ 
rights as defined in rmus of caiaia spri6ot aireria. ll 

On.. Dea:mta- 13 .. 1990, ti= Cou11nissic:m i:smed a 
proposal for a Caaucit ·directive goveming awaal of 
public services cantracts.14- Public service CODD:3t:tt 
are defined in article 1 as "( wriaen] conttac:b f.ar­
pecunimy interest"; certrin types of cmm a •s that are 
excluded from this broad definition~ tbm sp:c i fied. 
In addition, the proposed directive docs not apply &o 
ddeuse service· amtmas covered by article 223 of tbe 
treaty, and service contracts subject to .,_.;.,,1 security 

15 . ~ 
procedures. 

8 OJ No. L 'Z!Tl (Oct. 2', 1990). p. 1. ~ sma a& 
oWigal to a.illpl measmes to campy will! the dinaM by July 1, 
1992, bul UM.e measures need DOl take effect bdom Im. 1, 1993. 
Art. 37(1). (2). 

9 The dim:tive applies to public llllhorities, plhlic 
undcrtakinp, and Clher emities that perform the public fllllCtiau 
described in an. 2(2 ). 

10 Art. 12. All lhre,,hokb are net oi. VAT. Software services 
are covered by the directive if they ·are procured by a public 
undertaking for use in public telecommunications. Art. 1(3)(a). 

11 EC origin is explained in Cowu:il Reawlaliolt (EEC) No. 
802161 (June 27, 1968), OJ No. L 148 (Jwte 28, 1968), p. l, as 
last amended by Cowacil RegwlaJUm (EE:C) No. 386/J/87, OJ No. 
L 363 (Dec. 23, 1987). 

ll Art. 29(2); (3 ). 
13 An. 3. Nevertheless, UDder art. 3(2) member Slales sbouJd 

infonnally impose on odlerwise exempt entities !he principles of 
nmdiscrimination and competitive procwanent. Other exceplions 
are included in the arts. 6-11 of the directive, including, for 
example, cootrac:ts for purchases in1ended exclusively to pennit 
!he purchaser to offer one or more telecommunications services in 
an area where Olher entities are free to offer the same services 
under !he same condir.ions, which may be exempied pursuant to 
article 8. 

14 Proposal for a Co1111Cil Directive RelaJillg lo IM 
Coordinalion of ProcedJlres on IM Awani of Service Conuacts, 
COM (90) 372, OJ No. C 23 (Jan. 31, 1991), p. I. 

15An. 4. 



The proposed directive applies to contract,s for· 
various types of services that. are. divided .into .. 
categories according to the Central · Product 
Classification. These categories are set forth in . 
annexes I.A and LB ·to the proposed directive. Value 
thresholds and the required award procedures vary with· 
the type of service to be rendered .. CoQtmon rules. are 

';•:··set forth for design and advertising contracts and for 
-~:expressing technical specifications in a}l applicable 
~~;service contracts. j, ...... .... , 

Proposed Remedies Directive for the · 
Excluded Sectors 

In July 1990, the EC Commission submitted a 
proposal for a remedies directive to coordinate 
application of Community rules on the procurement 
procedures of entities operating in the water, energy, 
transport, and telecommunications sectors.16 As 
proposed. the directive imposes on member states. the 
duty to implement . effective· review procedures 
concerning the decisions of contracting entities in the 
excluded sectors, including procedures for suspending 
the award or implementation of contractS, setting aside 
unlawful decisions by the. contractiilg entities, and 
awarding damages to persons harmed l>y infringement. 
The proposed remedies directive also contains 
provisions for direct EC Commission interVenti.On in a 
particular contract award, and provisions under which 
contracting entities must have their practices and 
procedures reviewed for conformity to national and 
Community law and attested by an independent person 
with certain specified legal qualifications. As of late 
November 1990, it was reported that resistance from 
the United Kingdom and others, especially to the 
proposed system for independent auditing of private 
sector companies operating in the excluded sectors, 
would prevent adoption of a remedies directive in 
1990.17 

Possible Effects 

The excluded sectors procurement directive has 
been adopted as it was proposed. Over the long term 
U.S. suppliers should benefit as the excluded sector 
market is opened to competition. In the short term, 
however, the benefit to U.S. suppliers may be reduced 
by (1) contract value thresholds of article 12, under 
which the open competition rules do not apply; (2) the 
rules of origin of article 29 permitting exclusion of bids 
that are not more than half of EC origin and requiring a 
mandatory 3-percent price preference in favor of bids 

l6 Proposal for a Co1111Cil Directive Coordinating the Laws, 
Regulations and Administrative Provisions Relating to the 
Application of Comnv.uiily Rules on the ProcMTeml!nt Procedures 
of Enlitus Operating ill the Water, EMrgy, Transport and 
Telecomnu111ications Sectors, COM (90) 297 fmal (July 25, 1990), 
OJ No. C 216 (Aug. 31, 1990), p. 8. 

17 EMTopean Report, No. 1631 (Nov. 21, 1990), sec. 4, p. 8. 
For a discussion of lhe British opposition, see EMTopean Report, 
No. 1629 (Nov. 14, 1990), sec. 4, p. 5 (The Uniled Kingdom 
objects to appoinllilenl of "independent" auditors by public 
authorities). 

ofEC origin; (3) the administrative uncertainty due to the 
fact that the interpretation of.these rules, at l~t in the 
first'inStance, is left up to.individual procuring entities; 
and (4') the .3-year delay in implementation of the 
d~tive granted to Spain, and the 5-year delay granted to 
Portugal and Greece. under article 37(2). Negotiations 
currently under way in the General Agreement on Tariffs 
and Trade (GAIT) concerning the Government · 
Procurement Code may ameliorate some of these U.S. 
ooncerns.18 . ·' ' . 

, Iritroouction of open competition . in the award of 
broad ·categories of public service · contrac~ should 
have similar consequences to the introduction of 
competl.l'ioti into. the excluded sectors. 

. --

The .~nternal ·Energy Market 

Backgrolfnd and Anti_cipate~ Changes 
Although no definitive legislative developments 

qccurred during July-December 1990, this perioo 
reflected a continuation of the work toward 
rationalization. of the Community energy market 
Along with. ongoing work to harmonize standards and 
address . competition, environmental, and security 
concerns, progress was made toward regulating the use 
of exiSting faeifities t() promote and ease the flow of 
electricity and natural· gas across the member states. 

Natural G'as Transmission And Use in Power 
Stations19 · 

In October, the Commission published 
amendments20 to the Proposal for a Council Directive 
on the transit of natural gas through the major 
systems.21 The amendments primarily emphasize in the 
recitals the underlying policies reflected in the 
proposed directive: environmental protection, 
minimization of risk, and security of supply.22 The 
Parliament approved a regional natural gas 
transmission network program concerning peripheral 
areas of the EC (Spain, Portugal, Italy, Greece, 
Sardinia, Eire) on October 26. 23 

18 Currently lhe code does not cover State, Provincial, or 
municipal entities, nor does it cover lhe excluded sectors. In 
August 1990, the EC proposed in the GAIT negotiations lhat lhe 
single market program be extended to all GAIT signatories. For 
example, Bureau of National Affairs (BNA), "EC Offers Proposal 
at GAIT Talks to Open Markets to Foreign Bidders," 1992: The 
Exlerna/ Impact of EMTopean Unification, Aug. 10, 1990, p. 1. 
Subsequent problems in lhe GAIT negotiations bring into 
question lhe likelihood of any progress being made in bringing 
lhis ~roposal to fruition. 

9 See generally, E. Mesunacker, Nat11Tal gas on the 
EMTopean Internal Mar/eel: A Comparative Allalysis of Common 
Ca"iage and Price Transparency, 11 Mich. J. of Int'l law 691, 
No. 3 {spring 1990) {analyzing EC internal gas market policy 
objectives, and suggesting changes to the EC regulatory approach 
to lhose objectives). 

~COM (90) 425 final, OJ C 268 (Oct 24, 1990), p. 9. 
21 COM (89) 334 final, OJ No. C 247 (Sept 28, 1989), p. 6. 
2Z The gas transit directive is reportedly opposed by 

Gennany, lhe Nelherlands, and Demnarlc, based on the contention 
lhat it is unnecessary in light of the fact lhat 20 percent of lhe 
volwne of gas already transits member-state borders. European 
Report, No. 1626 (Nov. I, 1990), sec. 4, p. 3. 

23 European Report, No. 1625 (Oct 27, 1990), sec. 4, p. 9. 
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In a related development, in August the 
Cornmission proposed a council directive to remove 
the restriction against the use of natural gas in power 
stations.24 The directive prohibiting the use of natural 
gas in power stations was initially adopted in 1975 
based on estimates with respect to the availability of 
natural gas that turned out to be very conservative. 
The repeal of this directive has been approved by the 
EEC Council of Energy Ministers, which is waiting for 
Parliament's opinion before filial adoption. 
Parliament's opinion was held up by the Socialist 
Group, which called for a debate on the issue of 
deleterious effects on the environment of methane 
emissions from pipelines.25 If Parliament approves the 
Energy Council's report, the EC Council is expected to 
~dopt the directive without further debate. 26 

Transmis&on of Electricity Across Member 
S.!3tes 

On July 13, 1990, lhe Cooimi.ssioo announced its 
J)9sition on transmission of eledricily OD grids. Tl 0n 

"'Proposal for eo-cil Dftcti• ~ea.cu~ 
~t7lBtF.EC (Jiiiy 15, 1981JJ, OJ No. c 203 CAD&- 14, 1990). 
pl~ ' 

~ Ewope411 RqJOrf, No. 1632 (NOY. 24, 1990), sec. 4, p. 14. 
~ Ewopean Report, No. 1629 (NOY. 14, 1990), scc. 4, p. l. 
'D OJ No. C 172 (July 13, 1990) p. 1. Sec OJ No. C 190 

(July 30, 1990), p. 16 (Q&A re tramit of~); OJ No. C 
1.7.1 (July 12, 1990), p. 41 (Q&A re privare agreement io 
transport cleclricity from France through Spam to Pormpl). 

October JO, Parliament approved a common position 
emphasizing maintenance of environmental and 

·.consumer protections as the market opens up.28 On 
October 29, 1990, the EEC Energy Council approved a 

· directive allowing transit of electricity through and 
across member states, 10 be transposed by July 1, 1991. 
The directive is intended t.O provide for the use of national 
high-tension grids to transport electricity from one EEC 
country to another at a reasonable price and at no 
inconvenience to the network operator. Transit 
operations will be notified to the Commission and 
refusals by a network to handle power supplies from 
another member state must be backed up by concrete 
evidence of inconvenience. 29 

Polsible Effects 

The easing of restrictions on D"3llS1DISSDl of 
namral gas and elearicity across member saates is in 
the early stages. If successful. these types of directives 
might allow the cmtrally located otili1ies to adapt to 

. new market forces by ~ expanded carrying 
capacity to meet. inae3Sing demand U.S. supplias 
might look fm- opportunities among uailities positioned ' 
to expand their oeiWotks ro acawnmndare die. 
anticipated inaase in mttmaae sales. 

21 Elll'Of1UI' RqRR"t, ~ 10 No. 1630 (Nov. 17, 1990), 
p. IS. . . . 

29 ~ Repon. No. 161.6 (Nov. 1, 1990). sec. 4, p. 3.. · 
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CHAPTER 7 
CUSTOMS CONTROLS 

Abolishing border controls within the EC-at la$t 
enabling persons, goods, services, and capital to iriove' 
without restraint among all member states-is among 
the significant goals and potential benefits of the 
internal market program. Through 1992, transition 
measures designed to simplify most frontier procedures 
and to eliminate others will be in effect, although at the 
same .time controls at external boundaries are being 
strengthened. By January 1, 1993, with new tax 
collection mechanisms in place, with other· barriers to 
unchecked movement dropped, and with policies for 
external border controls implemented, all customs 
formalities at internal borders are to end. 

Developments Covered in the 
Previous Reports 

Two groups of directives are covered in this 
chapter: those aimed at achieving the free movement 
of goods, and those dealing with the free movement of 
persons and the mutual recognition of their 
professional qualifications. A third category, directives 
aimed at ensuring safe and healthful workplaces, was 
included here in earlier reports. It is now discussed as 
a part of the social dimension of integration. 

Background and Anticipated Changes 
To permit firms in the EC to operate with the 

greatest flexibility and competitive advantages, ami to 
encourage member-state nationals to think of 
themselves as "citizens of Europe," the 1985 White. 
Paper said that goods and people must be allowed to 
cross internal frontiers without regulation and 
interference. Traditional customs checb at these 
border crossings, together with the collection of taxes 
and statistics, are therefore being replaced with new . 
means of collecting the same levels of revenue and 
information previously available to the member states. 
Persons and goods from outside the EC are to be 
subject to customs and immigration procedures only at 
their first entry into a member state. Once they comply 
with other provisions of law (including Community 
immigration and visa rules, which are still under 
discussion), they would thereafter be able to circulate 
freely. Much saving in cost and time ·should· be 
achieved as frontier formalities are abolished. 

To simplify customs administration and ensure 
greater uniformity, the EC Commission has proposed a 
common Community customs code, setting forth most 
regulations and directives in a single documenL The. 
code, when adopted in the form of a regulation, would 
take effect in 1993. One important feature would be a 
mechanism allowing importers to obtain formal 
rulings, enforceable throughout the EC, on the customs 
treatment of their goods. 

If these directives are implemented, EC residents 
and nationals will be able to live and work in any 

member state, and restnct1ve rules on nonworkers' 
rights. of residence will . be prohibited. During a 
transition to common curricula and standards, 
vocational and professional qualifications obtained in 
one member state are to be mutually recognized in the 
others. Holders of such credentials will eventually be 
able to work in other member states on the same terms 
as their own nationals. More comparable training 
programs and professional requirements, as well as 
social benefit programs, are being developed and may 
eventually be standardized throughout the EC. 

As firms establish operations in new locations 
through the EC, they will be able to hire persons from 
any member state and transfer them as needed. They 
will likewise find it easier to employ or move (at least 
for limited periods) non-EC nationals who have met 
residency criteria in one member state. · 

Possible Effects 
As stated in previous reports, these directives 

should have a positive impact on U.S. business 
operating in or exporting to the EC. Such firms should 
experience lower costs, simpler documentation, and 
redilced delays in moving goods through the 
Community. Their ability to hire and transfer workers· 
without regard to nationality should increase 
considerably; and candidates for employment or 
transfer should find it easier to bring their dependents 
with them. Although the vocational qualifications 
directives benefit only EC nationals, none of the 
directives covered in this chapter discriminates by 

· country. All appear to operate on a trade-neutral basis. 
Little or no ~iversion of exports to the U.S. market is 
expected. The precise effects on exports to third 
countries--:by both the United States and the· 
EC-remain unclear. Investment by U.S. busines5 in 
the EC would not seem likely to be affec~ solely by 
these measures. However, it should again be noted that 
other EC directives and trade policies (not commonly 
considered a part of the integration program) may have 
a greater impact on U.S. interests and investment than 
the measures covered by this chapter or the study in 
general. For example, changes in EC policies relating 
to anticfrctimvention of· dumping · orders, 
country-of-origin rules, and quantitative restrictions 
might affect· U.S. exporters and suppliers of the 
specified or related goods. 

. . 

Developments Since the Second 
Followup Report · 

Despite progress in resolving· difficult i~ues 
relating to taxation directives and revenue collection, 
work on ·the two categories of directives covered here 
has riot yet been completed. Several measures relating 
to border controls remain to be approved by the 
Council, and considerable effort will be needed to give . 
full effect to the goal of free movement of persons. 
Agreement on some proposals designed to be transition 
measures has not been reached, complicating efforts to 
attain a consensus on post-1992 texts. As the 
implications of some directives become more apparent 
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to the member states, some· have expressed doubts· 
about or even attempted to block or change other 
measures.. The two groupings of diiectives will be 
discussed separately in this chapter. 

' Free Movemen't of Goods . . . 

Background and Anticipated Changes 
Several customs measures were adOpted in ruent 

months to complete critical aspects of the removal of 
internal barriers to free movement. In addition, the EC 
issued interim measures ·to deal · with German 
unification and an amended proposal on swistics 
relating to goods in trade between member swes. The 
Schengen Agreement (discus.sed in earlier. reports in 
this study) assimilated East Germany, thoug:b some· 
~ remain to be decided. It also expanded to 
include Italy as a party and Spain aml Porulgal as 
obse.rvers. Italy's accession will bring about tbe 
achievement of tbe long-sought goal of free movement 
among the original six meJDber states of tfle 
Community. I Progress on the common cUSIOlllS aide · 
and on proposals for customs mechanisms intended 1D 
as.gire · tax collections is less appaaeat. in ligbl <if ~ 
expressed doubts of sneral member siata m ~ 
efficacy in fraud prevention. . , ' 

transitional accession measures continue in effect (so that 
goods do not yet move entirely free of customs duties 
between them or member states).• Second is the coming 
elimination of internal frontiers as of January l, 1993. 
The preamble to the regulation states that it is written 
independ(mt ()f the interlinked bonded warehouse scheme 
being prepared to ensure excise tax collections. A final 
clause cites die numerous amendments to the l 9TI 
regulation as making the current composite measure 
expedient. 

The pnx:ed~ is to apply to all movements of 
goodS from one location to another within the customs 
lerritory of the EC, in the fonn of an internal transit 
procedure and an external transit procedure, with 
exceptions for goods covemt by specified bilateral or 
EC agreements. A ptesumptim of Community goods 
swus' is ~ for goods noc moving under customs 
carnets or other economic CUSUJl'DS procedura. 
entitling them to full benefllS ca dlese transit 
procedures even if tbey pms tt.oup a Emqwa Fm: 
Trade Associa1ion (EFI'A) a>un11y oa die way _, an 
EC destinalian. Special provisims on die lmdJl1CDi of 
goods d1i14ed by mil. air, oc sea me i• hwbJ, as well 

· as on posaal amignw:ms 

For pals fallillg ads die exM>nal pnctdure, die 
reg1dafim d£alils appticahlc pnroh•res and 
docmoentatjon, liability (DI' anptianre, mans m 
tnmsport available, cusroms achni1rimwive duties. 

Community Transit methads of sealing ami irfearificarim, and 1qic•rtiug 
On September 17, 1990, the <;;ouncil adDpOO its ~- SuchgoodsandtheircustmmformTl 

Regulation (EEC) No. 277b/90 on Ccimmaaity transit. 2 · declarations can tmei freely under seal within the EC 
The basic measwe establishing the trilnsit· procedure to ; Guarantees must be pio~ unless waiver provisions 
cover all movements of goods inside the EC while. · · ·cover·, the particular shtpment crnnuc:J. The 
imposinJr minimal . formalities and administrative · · regulation furt:be:r- deals with the 1:1earnm11 of 
actions.:r Underlying· the original policy was the daiIC im:gularities that may be discoYeied iD rdatioa ID 
to restrict the application of controls on the Dl0'1ement - goods placed uDder the plOceduie and die Jqal etm:is 
of goods to the points of departure ard destimtN:m.. An of the EC proviSions and dOcumenl'!l in lbe member 
external transit procedwe applies to third-country states. 
goods not ·in free circulation- in the EC, while this :. · · 
internal transit procedure applies to goods originating To l!e J>lzed older the inlmlll nmil iaoco&e. 
or in free circulation in the EC. · goods must be declarul Oil and be accompanied by a 

form 1'2. Because such goods do nol leave the customs 
Two factors were deemed to ~ further . t£nilory of tbe EC (including Spain and Pormgal, to 

revisions in the procedure. first is tht enlargement of .simplify the discllWon) or EFTA countries, or are 
the EC to· include . Spain arid Portugal, whose covered by an express EC provision allowing the 

I Persons and their luggage will be able to move ·~out 
restraint among the Schengen naticns from the first half of I 992. . 
Questions about the agreement, which is Q.ften vjewed as a fuu · · 
step or model for the EC as a whole, and whether it might in fact 
interfere with the work of the EC institutions in this area are 
often raised, as arc potential conflicts between it and EC 
legislatim that might arise in the Schengen counlrie1. See WriUen 
Question No. 708J9() of Mar. 27, 1990 OfficiJJJ Journal of tlY · 
Ewopean Comnwniliu (OJ) No. C 233 (Sepl.· I7, I990), p. 38)· 
by four memben of the Europel!Jl Parliament and answer given 
by Mr. Bangemann m behalf of the EC C.ommission oo May I4. 
I990. 

2 OJ No. L 262 (Sept. 26; 1990), p. 1. The EC Ccmmissicn's 
proposal appeared at OJ No. C 3f11 (Dec. 6, 1989), p. S; the 
European Parliament issued a decision on Sept. I 2, I 990 (not yet 
published in OJ); and the Economic and Social Commiuee"s 
opinim appeared at OJ No. C 112 (May 7, I990), p. I3. 

3 Cowu:il Regwlalion (EEC) No. 222177, OJ No. L 38 (Feb. 
9. I977), p. I; last amended by Regulation (EEC) No .. 474190, OJ 
No. LSI (Feb, 27, I990). p. I. 
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, procedure to apply, the dangers of nonpayment of 
charges or of fraud are negligible. Thus, the procedure 
is set forth in a single brief article. 

A Committee on Community Transit is created to 
administer the regulation, recommend needed changes 
.in this or ·other EC cusu>ms procedures, promote the 
simplifi~tion of formalities, and manage computerized 

. transit systems. · The committee is to submit its 
proposals to the EC Commission. H the la11er d~ not 
express its opinion thereon, the proposals would be 

4 his passible dw other countries, such u some EFTA 
memben, may seek full EC manbenhip, so lba1 tramilioo 
acoessicn measures cwld continue far beycnd I993. 

5 Goods that are wholly ohcained in the EC, or if frcm third 
countries that have been released for free ciraJJatiao in the EC, or 
obtained whally from these two classes of inputs. 



submiued lO the Council. The regulation is to be under 
EC Commission review, with suggested changes 
suggested by October 1, 1992. It will be effective as of 
January 1, 1993. 

A related measure was Commission Regulation 
(EEC) No. 2920/90 of October 10, 19906: Amending 
Regulation (EEC) No. 1062/87 on Provisions for the 
Implementation of the Community Transit Procedure 
and for Certain Simplifications of That Procedure. 
This regulation deals specifically with goods shipped 
by combined road-rail transport, a fairly new means of 
transport that had given rise to questions as to liability 
for payment of duties. According to this enactment, 
the railways will be responsible for paying duties and 
charges where any irregularities arise during rail travel, 
although suit by a railway against a principal or shipper 
is not ruled out Although differing reporting forms 
can be used for such goods, the directive requires that 
any form used have specified contents and bear the 
designation T2 L It likewise allows use of commercial 
documents lO establish Community status for the 
goods.7 No invoice need be presented for shipments of 
Community goods valued at or below a stated level. 
This measure will be effective as of March l, 1991. 

Release for Free Circulation 

Council Directive 90/504/EEC of OclOber 9, 
1990,8 amends again directive 79/695/EEC on 
harmonizing the procedures for the release of goods for 
free circulation within the EC.9 In general, such 
procedures include an exemption from written entries 
and docwnentary simplification as lO certain goods, the 
use of composite or recapitulative entties, and preentry 
release of goods. The preamble states that the 
conditions for use of the procedures and the importers 
who will be eligible to use them must be laid out as 
precisely as possible, and that importers and goods 
should receive the same treaUnent wherever the release 
for free circulation occurs in the EC. In addition, 
simplified procedures are described as being "of 
considerable economic importance to the customs 
union and the internal market" and thus necessitating 
amendments to existing law. 

Among other provisions, the regulation adds new 
articles relating to the immediate release of certain 
postal consignments and of low-value or 

6 OJ No. L '1:19 (Oct. 11, 1990), p. 20. 
7 For cases concerning proof of ComrnlDlity status, sec 

OpcnbaaT Milci.tterie aAd Anor v. Houben (Case C-83-89, not yet 
reported, of Mar. 22, 1990) (holding that lodgement of an internal 
transit document T2 or T2L is sufficient, and dealing wilh related 
issues on release for free circulation) and Trend·Moden 
TutilhalldelJ GmbH v. HaupiollamJ Emlfferich (Case 117/88, not 
yet~. of Mar. 7, 1990). 

8 OJ No. L 281 (Oct. 12, 1990), p. 12. The EC 
Commission's proposal appeared in OJ No. C 23S (Sept. 13, 
1990), p. 16; lhe opinion of lhe European Parliament was · 
published in OJ No. C 38 (Feb. 19, 1990), p. 49 and No. C 260 
(Oct. IS, 1990); and lhat of the Economic and Social Committee 
WU rrinted in OJ No. c 62 (Mar. 12, 1990), p. s. 

The 1979 measure was published in OJ No. L 205 (Aug. 
13. 1979), p. 19. 

noncommercial importations. It creates both a simplified 
declaration procedure, allowing goods to be covered by 
periodic or similar entties lO be released quickly, and a 
local clearance procedure, permitting member-state 
customs authorities to release goods at designated or 
preapproved facilities to importers of good record. 
Notification, recordkeeping, and other obligations of the 
users of such procedures are specified. The directive is to 
be implemented by the member states by January 1, 1993. 

Customs Warehouses and Free Zones 
A lengthy EC Commission regulation, Laying 

Down Provisions for the Implementation of Council 
Regulation (EEC) No 2503/88 on Customs 
Warehouses, was adopted on July 30, 1990. It was not 
published until September 10, 1990.10 The regulation 
creates six classes of warehouses for public and 
private, long-tenn and temporary uses, subject lO 
varying levels of controls by customs authorities. The 
measure makes it clear that goods already placed under 
certain other customs procedures, notably release for 
free circulation, cannot be entered into warehouses at 
the same time, although goods under other nontariff 
procedures can be so placed. 

Requirements for the entry of goods into 
warehouse (by presentation to customs and the lodging 
of form IM or, in the case of EFfA-origin goods, the 
single document) are set forth, as are the basic 
procedures for establishing and operating such 
warehouses. All aspects of the handling of goods in 
warehouse are provided for, including transport among 
warehouses, the verification of importer-supplied 
information, the handling of goods in warehouse, 11 
common slOrage, 12 recordkeeping,13 and destruction of 
goods. Special provisions for goods being released 
from warehouse into free circulation or exported are 
provided, and other articles cover agricultural products. 
The regulation entered into force January 1, 1991, and 
applies as of January 1, 1992. 

The related regulation, Laying Down Provisions 
for the Implementation of Council Regulation (EEC) 
No. 2504/88 on Free Zones and Free Warehouses, was 
adopted on the same day.1 4 It allows any person lO 
apply to customs authorities for designation of any part 

. of the EC customs territory lO be designated as a free 
zone or warehouse after a showing of proper controls 

JO OJ No. L 246, p. 1. The 1988 Council measure appeared 
in OJ No. L 225 (Aug. IS, 1988), p. 1. Prior law included 
Commission Regulation (EEC) No. 3787/86 (OJ No. L 3SO (Dec. 
12, 1986), p. 14) and Regulation (EEC) No. 1325/89 (OJ No. L 
133 (May 17, 1989), p. 6). 

11 Under art. 34, if in-warehouse handling would result in an 
import duty advantage (reduction), prior application and approval 
from customs aulhorities is required. 

12 Common storage is allowed only when the goods are 
equivalent-that is, classifiable in the same subheading of the 
common customs tariff, and having the same commercial qualities 
and technical characteristics. 

13 Operaton of class A, C, D, and E warehouses are made 
responsible for keeping stock and discharge records, while control 
offices and customs officials handle class B and F warehouses, 
respectively. 

14 Commission ReglliaJion (EEC) No. 2562190, OJ No. L 246 
(SepL 10, 1990), p. 33. 
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and supervision. Advance notification and approval of 
all types of activity must be obtained by users from 
customs officials, with records kept by the.operators. As 
with the warehouse regulation, specimen forms are 
provided for collecting necessary information, but 
customs officers are given some latitude in the time of 
submission and extent of documentation to be required at 
particular stages of administration. An annex enumerates 
the 23 free zones approved as of July 30, 1990. Again, the 
measure entered into force on January 1, 1991, and 
applies in the member states as of January 1, 1992. 

Weapons Control 
The EC Commission submitted· an amended 

proposal for a Council directive "on control of the 
acquisition and possession of weaponS"· oil September 
27, 1990.15 Among the EC Commission's prominent 
goals was to abolish internal controls but at the same· 
time ensure that articles crossing borders· between 
member states would be safe, necessitating the 
approximation (partial hannonizaticm) of national 
legislation. It was axiomatic that the removal of 
intra-EC formalities required external controls in which 
all concerned could have confidence. The preamble to 
~ proposal therefore states that ~ber ~ can 
still maintain their own restrictions. cin external ttade in · 
firearms. At the same time, however, the right of 
hunters and other sportsmen to transpon·their weapons 
across frontiers was not intended to be restricted any 
more than is necessary. The key principle to carry out 
this policy is prior notification of other member-stare 
Governments by those entitled to and wishing to carry 
their firearms and ammunition across boundaries. 
supported by a Europeari firearms pass valid for 5-year 
periods. 

Anicle 2 clarifies that member-state laws cin. 
hunting, target-shooting, and ·the cairying of weapons 
would not be affected by the directive, which likewise 
would not apply to armed forces, police, or.other public 
authorities or to recognized bodies concerned with 
firearms history or collection. Article 3 would also 
entitle the member states to adopt provisions more 
stringent than cenain articles of this directive. New 
EC-wide criteria for being a firearms dealer and for 
establishment of a firearms register would be included. 
Firearms are classed into categories, each with its own 
restrictions and standards. Information-sharing among 
the member states would help ensure that the me.a.sure 
is carried out successfully. 

Several articles set forth permitted and required 
formalities for the movement of firearms within the 
EC, including information to be provided interested 
Governments and including procedures applicable to 
dealers transacting cross-border business. Sportsmen 

u COM (90) 453 final, OJ No. C 265 (Oct. 20, 1990), p. 6. 
Earlier proposals appeared in OJ Nos. C 235 (Sept. 1, 1987), p. 
8, and C 299 (Nov. 28, 1989), p. 6. The opinion of the European 
Parliament was issued on July 11, 1990, but has not yet been 
published in the OJ. The opinion of the Economic and Social 
Committee was printed in OJ No. C 35 (Feb. 8, 1988), p. 5, 
relating to the first proposal. 
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holding valid firearms passes would not be subject to full 
advance notice requirements for each trip or event as to 
specified weapons categories. In addition, nonresidents 
(and presumably nonnationals) would be required to 
communicate with all member states concerned before 
moving firearms through the EC. Initial entry into the EC 
with firearms would be strictly regulated and complete 
information shared with all member states. Intensified 
external controls and criminal and administrative 
sanctions-even on violating member states-are also 
provided. Losses of firearms must be reported and may 
result as well in the invalidation of pertinent firearms 
passes. All sales would be subject to member-state legal 
requirements. The member states would be required &o 
conform their laws to this directive, if adopted, by . 
December31, 1991. 

Other Measures 

Four other regulatiqns merit a brief discussion. 
The fust. Council Regulalion (EEC) No. 2684/1)() of 
September 17, 1990, is On Iriterim ~ 
Applicable Aft.er the Unification of Germany. ·11 
anticipateS the adoption of transitional measures by the 
Council either in cooperation with. or after consultalion 
by, the European PadiamenL 16 It was made ne.cessary 

. by the rapid progression of events that resulted in die 
reunification of the two Germanys, well before the 
usual legislative ·pmce~s of the EC could anal~ the 
circumstances fully arid take appropriate actions ·ID 
absorb the former German Democratic Republic. 
.Basic proposals for needed actions were submitted by 
the EC Commission in a communication cm August 21, 
1990. The Council ~ that none of the interim 
measures was intended to preclude modifications to the 

· Commission's proposals. 

Anicle 1 states simply that a temporary derogatim 
from the acts of EC law covered by these proposals is 
granted subject to stated conditions and limib. F~ 
East German legislation that conflicts with the. EC 
Commission proposals could be main~ to the 
extent of the conflict until the earlier of a final Council 
action or December 31, 1990. Thereafter (presumably, 
although no subsequent documents confirm it, ·since 
January 1, 1991), EC law would apply in full without 
Council action to implement transitional measures. 
Second, consultations between the Federal Republic of 
Germany and the EC Commission are required in order 
to bring about eventual compliance with EC law. 
Third, separately adopted regulations on transitional 
measures for agricultural and fisheries products 
continue in effect as provided therein. Additional EC 
Commission reports to the Council and the European 
Parliament are also required. The regulation entered 
into effect on its date of publication. 

• ' 16 OJ No. L 263 (Sept. 26, 1990), p. 1. Proposal of the EC 
Commission of Aug. 22, 1990, for a Council directive appeared 
as COM (90) 400 futal at OJ No. C 230 (Sept. 15, 1990), p. 7, 
and for a Commission regulation at p. 9 of the same issue 1mder 
the same designation. They included lists of areas to be dealt with 
but did nOl set fonh language for adopting relevant changes. 



Second, Commission Regulation (EEC) No. 
3185/90 of October 31, 1990, 17 amends prior EC law 18 
on outward processing relief airangements and the 
standard exchange system. It implements a document 
checking system in advance of any customs 
authorizations to show that the final goods (known as 
com~sating products) were made from the 
temporarily exported EC goods. It also allows officials 
to ~ertain if goods leaving the EC for repairs can in 
fact be repaired and pennits inspection of contracts;· 
sale and lease agreements, and similar documents 
before exportation of related goods. 

The third measure, comprising a I -page text and a 
49-page annex, is Commission Regulation (EEC) No. 
2839/90 of September 27, 1990, amendipg Regulai.ion 
(EEC) No. 3579/85 on air transport costs to be 
included in customs value.19 It replaced lists in the 
annex to the 1985 regulation that specified. for 
purposes of the regulation implementing f()r the EC the 
GATI customs valuation code,20 the percentages of air . 
transport costs to be counted toward . the. appraised· 
value of goods. · Such transport costs are ~ "in 
proportion to the distance covered. outside and iruiide 
the customs territory of the Community," according to· 
the preamble, based on the place where the transporting 
planes cross land frontiers of the EC. The regulation · 
entered into force upon publication and applies as of 
the same date. 

Last, an amended proposal for a Council regulation 
on statistics on goods traded between ~states 
was presented by the EC Commission on September 
24, 1990.21 It takes into account the continuing need 
for many categories of information, often of a regional 
or industry nature rather than a macroeconomic one, 
despite the abolition of internal boupdary controls. 
Some provisions of the measure would go into effect 
on a transition basis, but the majority are intended for. 
the post-1992 period. Some · depend on the 
implementation of a unified tax system in each member 
state. The measure would apply to any goods crossing 
an internal frontier, even in the absence of a 
commercial transaction, but would impose no 
obligations on private individuals. It would create a 
statistical collection system (Intrastat) covering goods 
in free movement, transit, or storage procedures or 
otherwise in trade between member states. The 
information would be collected from consignees 
(intra-Community operators) in the interim period 
unless exempted as governmental or other approved 
instibltions. Such statistics would be collected and 
issued in conjunction with VAT collection 

11 OJ No. L 304 (Nov. l, 1990), p. 83. 
18 Jn particular see Council Regulotio11 (EE:c) No. 2471186, 

published in OJ No. L 212 (Aug. 2, 1986), p. 1. 
1~. OJ No L 273 (Oct. 3, 1990), p. 1. The 1985 measure 

~in OJ No. L 347 (Dec. 12, 1985), p. 2. 
20 COIUICil Regulation (F.EC) No. 1224180 cl. May 28, 1980, 

OJ No. L 134 (May 31, 1980), p. 1; last amended by Regulotio11 
(EEC{ No. 4046189, OJ No. L 388 (Dec. 30, 1989), p. 24. 

l OJ No. C 254 (Oct. 9, 1990), p. 7. 

responsibilities. They would be made available to all 
member states. Reporting responsibility would rest on 
the last member state of arrival, and the categories of data . 
and media to be used are described. 

Possible Effects 
As observed above and in previous reports in this 

study, the border controls measures should have a 
positive impact on trade in goods in· and with lh.e EC • 
and should benefit both EC and foreign firms. The 
large number of changes resulting from the interim and 
post-1992 measures will necessitate adjustment by the 
trading community, because of both new rules and new 
documentar}' requirements. New importers or' small 
and medium-size entities may face greater difficulty 
than existing or large ones in dealing with the revised 
and still complex legal framewOrk. But . the gains 
resulting from greater uniformity and reduced delays 
will be substantial for all of them. 

Free Movement of Persons 

Background and Anticipated Changes 
As more of the legal regime for lhe internal market 

has been finalized. additional attention has been given 
to· lhe effects of integratiOn on individuals, aild to 
changes in law and policy that could improve human 

· lives and society. The goal . of .free movement for . 
people in the EC-considered by the founders to be of 
high importance-has yet to be attained. But increased 
efforts during the 1992 program may yet be successful. 

This ~neral heading comprises many 
dimensions-the recognition of professional and 
voadional qualifications, the development of 
harmonized criteria and training curricula, the 
provision of more comparable social benefits, the 
training and retraining of EC workers, the employment 
of youth, the expansion of cooperative and exchange 
program5, the growth of research, and numerous others. 
As a result, very large expenditures of time and money 
are proving necessary even to approach the ambitious . 
schemes of the EC Commission and the European 
Parliament. The latter body~ as a popularly elected 
instibltion, has devoted much effort in these areas and 
has tried to oversee and inspire EC Commi~ion 
officials' work and plans.22 However, this subject area 
is in reality even broader than lhe above-mentioned 
topics for directives, as the EC institutions and member 

22 Many written questions from memben cl. 1he European 
Parliament have been submitted IO officials of lhe EC . 
Commission. See lhe following questions and answen: No.· 
970/90 {OJ No. C 259 (Oct. IS, 1990), p. 39, on European 
driving licenses; No. 715/90 (same issue of OJ ), p. 36, on 
harmonizing family bendits; No. 721/90 (same issue), p. 37, on 
gender participatim in ERASMUS; No. 583/90 (same issue), p. 
34, on fmancial aid in primary and secondary education; No. 
62219() (same issue), p. 34, on infringement of lhe driving houn 
legislation and Netherlands' prosecution of penons who · · 
commiued act elsewhere in EC; No. 336/90 (same issue), p. 26, 
on the COMETT program, a cooperative university-business 
effon; No. and 821/89 (same issue), p. 2, on open univenities · 
and panicipation in EC cooperation programs. Many cl. these 
subjects have been discussed in previous reports in this study. 
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states grapple with issues of security, immigm~. and 
sovereignty. · Concerns over terrorism, crime, narcotics 
trafficking,23 illegal ,tJ"a4ing in stolen. art and antiques, 
and gun control have not been resolved. and have slowed 
work on directives to ·abolish interital controls on 
individual movement. Considerable debate over the 
threshold legal issue-whether article 1 OOA of the EEC 
Treaty and qualified majority Voting can be used ·as a 
basis for these measures rather than unanimous 
agreement-has complicated efforts to.move foiward.24 

~ . . . 

Professional Practice 
,. ·' 

The prospects of'open competition among and easy 
migration of professional skilled workers have loo to 
efforts to resuict entry by non-EC nationals and. more· 
favorably, to modemi7.e many professions. It may be 
noted that entry of Americans and· other foreign 
persons into EC professions has al\Vay8 been limited by 
language differences, cost of traiJ'iing. residence rules. 
and disciplinary considerations. Some member stares 
appear to be trying to make' qualifjcitioir even more 
difficult. although otben--sanetime following 
pn:ssun: from non-EC pmf&VinmHs and. firms-Jmre 
relau.d resttidions.. 

For ex~ in OctlJber 1990 Belgium liftal ils · '. 
quantitative J'PS&riction on the number of. U.S. legal ·. 
consultants allowed to· work there, faUawing effom ~ ·· 
the ~ing number of U.S., la\Y firms. opmtins 
there. The Government is ~ ilS• re.urainL"t ·Oil 

the. activities of such consullaDts. On the other~ a 
draft law may go into effect·~ France in September; 
1991, to restructµre the legal pmf~ion and change 
qualification criteria for fmeign lawyer$: The existing. 
tW<Kateg{Jry system, with, a~ practicing in the law, 
courts (Tribunals de Grande Instanc.e) and , conseils . 
jlnidique,<I in .the commercial coUriS. (Tri~ de 
Coinmerce), would be ·revised so .that only ~ . 
professional title •. avocats ~qnseils, ~d •. exist-a 
more modem approach to meet. ·.· increased EC 
competition. Individual attµrneys who hadq~ tn · · 
work in France prior to1971 would be .. grandfadlerecr 
and ab$llbed as avocats conseils. But persom wtip· 
came thereafter and registered as consultants on U.S. 
and international . law (following imposition of 
resuictions in 1971) would be required to quajify again 
by passing the Certificat de I' Aptitude ii .la Profession· 
d' Avocat. U.S. law finns could no longer operate m , 
companies, and. each attorney w~ be. required to 
qualify on his own. The statute would 

23 See 6iunci1 Decision of Oct. 22, 1990, cooa:ming the · · 
cooclusion, on behalf of the European Eoonomic CommWlity, of 
the United Nations Convention Against Illici1 Traffic in Naroolic 
Drugs and Psydlotropic Substances (approving that treaty OD · 
behalf of the Eq, OJ No. L 326 (Nov. 24, 1990), p: 56. Internal · 
ratificatio., processes in the manber stales are expecLed to be · · 
ccm~etcd by mid-1991. · 

See. for example, European Report, No. 1638 (Dec. lS, · 
1990) for summary of EC Council decisioa to use art. lOOA as 
the basis fc. the proposed EC directive OD the free movement of 
gWJs and ammunitioo, discussed above, following adoption of 
coounon positioo on Dec. 13. · 

2' U.S. Depanment of Stale Telegram, November 1990, 
Brussels, message reference No. 16626. 
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impose similar standards as to title imurers, notaries, 
accountants, and engineers.26 

Recognition and Hannoniution of 
Qualifications 

At the EC level, the EC Commission submitted an 
amended proposal for a Council Directive on a second 
general system for the recognition of professional 
education and ·training that complements Directive 
89/48/EEC.27 . This directive, along with related 
measures covering vocational qualifications (discussed 
in previous reports in this study), would help attain the 
first step toward the creation of EC-wide professions 
by imposing an obligation on each member Slate to 
recogni7.C qualificalions oblained in odler member 
suites .. The reviSed proposal WQUld extend the terms m 
the directive to short higher edocaa:ion coorses and to 
profeSsicnal ~ linked with voca&ional ttaining 
or ex~ By doing so .. more craftsmen and 
skilled wmkels would be i;tble to qualify for positions 
in IJIClllb¢r· sma odler thaa their own. OCber new 
I~ would clarify prior language and mate il 
ckat' ma wen a:tivity wal by aJllective m ama­
cx:c:iqaricml agaemut»IS is cuvea:d.. Conf&M01ing 
ctcinp .in puv:iSims 'far c g11c:c•it•" work Qp¢' jen.-e 
woukl also be indnded Other ptu•isims from die 
original 1ioiv-!'*4 woakl be largdy WR ha tged 

Recqpririon and hmnanizarion activities cc 11oimre 
in a broad range of eccuaoic activity-from medir.al 
positiom . of all. types to •edmical occ11parims. 
~. many other occupations dial may bem:fit 
from ·me ~ recognition direaives will probably 
not~. the subject of EC--wide le~slatim ID barm.aaize 
training p.wguum and staDdants. 28 These princ:ipta 
wen:. disc:msed. in earlier reports in this study. 

~ Bei&ffts 
·. Bttausi= of diffaing esisri• bmdit lftllmas and 

~· polmtially hlp cml m clraag~ ... 
banoonizatioo of such payments and srructun:s would 
appear to be'considerably in the future. Prc:senteffor1s 
are directed · m0re toward establishing clearer tegal 
regimes for proving · eligibility, impoved 
comriwnica&ion.S among Governments and employers 
(aiding in gathering informa\ion about each applicant's 
work history), and attempting to provide assistance to 
workers' funil.ies and survivors u to available 
benefits. Thus, while certain mernba-swe obligations 
are created, measures al the Community level have 
focused on program structure and application instead of 
payment levels.· 

216 Bureau of National Affain (BNA) new1leuu "19')2: The 
EX1emal Impaa of Ewopean Unification," vol. 2, No. 13 (Oct. S, 
l990if pp. 8-9 .. 

COM (90) 389 final, Aug. 8, 1990, OJ No. C. 217 (Sept. 
1, 1990), p. 4. . 

28 For example, the EC ConuniuiOD does not plan to work 
toward hannoniud rules for holiday cmler mtenainmcnts staff. 
Written Question No. 78/90 and Answer on behalf of the EC 
Commission given by Mn. Papandreou, OJ No. C 259 (Oct. IS, 
1990), p. 13. . 



Proposed Regulation 

Among its recent efforts to resolve some of these 
problems, the EC Commission submitted a proposed 
regulation, Amending Regulation (EEC) No. 1408nJ 
on the Application of Social Security Schemes to 
Employed Persons, to Self-employed . Persons and to 
Members of Their Families Moving Within the 
Community, and Regulation (EEC) No. 574n2, Laying 
DOwn the Procedure for Implementing Regulation 
(EEC) No 1408n1."29 The Commission took into 
account infonnation from the Administrative 
Commission on Social Security for Migrant Workers 
and the opinions of the European Parliament and the 
Economic and Social Committee. 

As with some earlier proposals, the proposed 
measure was necessitated not . only by 
integration-related objectives but also by changes in 
member-state social security legislation and experience 
in implementing existing measures. In addition; 
rulings by the European Court of Justice had resulted 
in piecemeal amendments to the 1971 regulation, 
complicating efforts to apply iL These rulings related 
to EC nationals who either worked in or have retired to 
other member states. These rulings had made some 
amendments necessary in EC law. Other problems had 
likewise become apparent-unemployed persons 
residing in the same member states as their families, 
persons who were entitled to more favorable benefits 
(due to bilateral agreements) than the EC would 
require, currency conversion problems, restrictions 
imposed by Irish and British laws, abolition of · 
mandatory retirement and contribution age limits, and 
many others. Political and governmental restructuring 
(from the transfer of responsibility for Gibraltar. within. 
the U .K. Government and the reorganization of Danish 
agencies) and changes in workmen's compensation 
programs further prompted a complete revision. 

Many technical amendments in the 1971 measure 
are proposed along with substantive changes relating to 
social security benefits. Some such changes dealt with 
eligibility criteria throughout the EC, such as periods 
of insurance prior to eligibility and coverage for the 
unemployed who remain in their member state of 
nationality or family residence. Other changes related 
to specific member-state legislation and agencies and 
to the relationship between one member's domestic 
legislation and the laws of all the others. Specific 
instances are matters such as whether spouses of 

· workers and registered as coinsured persons are 
deemed to remain family members for particular 
purposes after becoming 65 years old. (In the 
Netherlands the law is stated to hold that they are.) 
Multiple effective dates, some linked to the effective 
dates of member-state statutes, are provided for the 
proposed regulation. 

29 COM (90) 335 final, Aug. 3, 1990, OJ No. C 221 (Sept. 
S, 1990), p. 3. The 1971 regulation appeared at OJ No. L 149 
(July S, 1971), p. 2, and the 1972 amending measure at OJ No. L 
74 (Mar. 27, 1972), p. I. Other amending measures were 
Reguia1io11 (EEC) No. 2001183, OJ No. L 230 (Aug. 22, 1983), p. 
6, and Reguia1io11 (EEC) No. 3427189, OJ No. L 331 (Nov. 16, 
1989), p. I. 

Judicial Decisions 

Many decisions of the European Court of Justice 
are devoted to sorting out applicable law pertaining to 
pension, sickness, maternity, and disability benefits for 
EC nationals. Some resolve questions of interpretation 
that may apply only to the parties, while many set forth 
general principles of EC law. For example, in Bettray 
v. Staatssecretaris van Justitie (Case 344/87, [1990] 2 
CEC 701) the Court held that a person in a retraining or 
reintegration scheme is not a "worker" for purposes of 
the EEC Treaty's guarantees of rights because he is not 
perfonning "genuine economic activity." In another, 
Belgian State v. Humbel and Anor (Case 263/86, 
[1990] 2 CEC 493), it was found that Regulation 
(EEC) No. 1612/68 implementing the right of free 
movement for persons does not preclude a member 
state from charging for children of migrant workers an 
enrollment fee not assessed as to children of their 
nationals. 

In Echternach and Moritz v. Netherlands Minister 
for Educalion and Science (Joined Cases 389 and 
390/87, [1990] 2 CEC 511), the Court held that 
employees of international organizations are required 
to be afforded the right of free movement, that there 
can be no discrimination in hiring for government jobs 
that are open to nonnationals, and that a child in a host 
state can stay or return there for educational purposes 
even if his working parent returns to their state of 
residence. The ruling also stated that no person's right 
to enter a member state to live or seek work can be 
deemed to be abridged by the·person's failure to obtain 
a residence pei'mit, that equal education and vocational 
training must be proVided to all children without regard 
to nationality, - and· that no discrimination can be 
pennitted in public maintenance and educational aid to 
children of migrants. 

Two final examples of the many decisions in this 
area are Bronzino v. Kindergeldkasse (Case 228/88, not 
yet reported) and Galto v. Bundesanstalt fur Arbeit 
(Case C-12/89, not yet reported), dealing with Italians 
living and working in the Federal Republic of Gennany 
who sought successfully to obtain family benefits for 
children living in Italy. The children were found to 
have been properly registered with Italian authorities 
and to be at the disposal of the Italian employment 
officials for purposes of locating eventual employment. 

In the area of recognition of qualifications, the 
recent case of Procureur de la Republique & Ors v. 
Bouchoucha involved a French national certified as an 
osteopath in another member state who sought to 
practice in France. It was held that, in the absence of 
Community-level harmonization of curricula and 
training programs for such persons, a member state is 
entitled to reserve the practice of osteopathy 
exclusively to doctors of medicine. There had been as 
yet no EC recognition of the particular diploma 
involved, and the member state accordingly had a 
proper interest in protecting its nationals.30 

30 Case C-61/89 of OcL 3, 1990 (not yet reported), Common 
Markel Reporter, par. 95653. 
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Last, on the freedom of establishment guarantee, it 
was held that treaty provisions do not apply in a purely 
national context, and persons attempting to use these 
provisions as a basis for legal action or defense must 
cross borders for training or practice. The issue arose 
in the joined cases Re Nino & Ors, an action against 
Italian nationals in Italy for unauthorized practice of 
medicine. 31 

Training Programs 
The development, expansion, and renewal. of the 

various training and cooperation programs-ESPRIT,. 
COMETI I & II, ERASMUS, DELTA, and others­
continue to claim attention and funding.32 Related 
matters were discussed in this chapter in previous 
reports in this study, as well as in the disc~ion of EC 
reseaich and development.. Considerable public funds 
continue to be invested in the broad effort to make EC 
industry as competitive as possible and to train and 
retrain workers to optimum levels. 

31 Cases S4/88 and 91/88, C-14/89 of OCl. 3. 1990 (not yct 
~ed). c- Mark.et R6ponu par. 9S6S4. 

· 32 See Proposal for a Comicil Regulatim {EEC) Anmldina 
Reguhr.ion (EEC) No. 331nS Estabfuhing a Europam Centre for · 
the Developmenl of Voc:arioaal Training , COM (90) S3S, Dec. 
17, 1990, OJ No. C 23 (Jan. 31, 1991), p. 26. Abo of interat is 
a proposed Council decision relating IO the training of mstams .. 
officials (The Maahaeus Programme), COM (90) 60S, Dec. 21, 
1990, OJ No. C 13 (Jan. 19, 1991), p. 12. The apparent goal Of 
the effort is to permit customs officials to be exchanged among 
mc;mber state adminismtions, promotins the "'Canmunity 
dimension" of such work and free movemeJJl of these workers 
while providing for the legal status of exchanged officers. 
~':" training curricula would be set' up and language 
~strucuon offered, and uniformity of cusuxns administration is 
mtended IO be advancal. A last propmed decision would flllld 
uaµllng aimed al promoting innovation, under Eurotecnet and 
Force, COM (90) 486, Dec. 21, 1990, OJ No. C 24 (Jan. 31, 
1991), p. 6. 
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Possible Effects 
As described in prior reports in this study, these 

measures seem minimally to affect the United States 
and U.S. business, although U.S. firms' subsidiaries 
operating in the EC will receive some benefit. The 
legislation will apply directly to EC nationals and their 
families and dependents, not to outside individuals. 
Thus, although firms in the EC may obtain additional 
flexibility in hiring or transferring workers, and 
although some foreign providers of services may find 
they can operate across internal borders, it does not 
seem likely that these directives will have a significant 
impact 

In addition, in the area of professional and 
vocational qualifications, the directives potentially 
apply to the small number of third-countty nationals 
who were b3iaed in the EC or have for scme time been · 
allowed to work or practice (often with significant 
limitations) in the EC and might be "grandfalhered." 
Internal laws in the member stales-which would l1Dl 
appear to be precluded by legal obligations at the 
Comm~ty level-may contain restrictions on foreign 
professionals and workers in accordance witb 
member-swe constitutions~ Accordingly, it is possible 
that. with added competition from new arrivals from 
other member states, any member stale may choose or 
need to impose limitations on third-country nationals. _ 
Moreover,. the legal treatment of outside corporate 
entities such as law or accounting · firms may also. 
change, with these finns facing added constraints on _ 
their activities and licensing criteria for their partners_ 
and associates. This developing situation is of growing . 
concern to. U.S. and other non-EC professionals 
wishing to provide or continue to provide servicesjn· 
the EC. . . 
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CHAPTER 8. 
TRANSPORT 

EC initiatives pertaining to the 1992 . program 
concerning transportation services have . two major 
objectives. The first is the creation of a 'unified 
transport market among the EC member state5. This 
encompasses simplifying transportation between 
member states ·through such measures as eliminating 
border controls and streamlining customs 
documentation requirements. It also entails 
hannonizing technical and safety standards pertaining 
to transport services. 

The second major objective · is economic 
deregulation. This entails removing barriers to market 
entry affecting new carriers, permitting existing. 
carriers greater flexibility in making routing decisions, 
and limiting governmental involvement in establishing 
fares and charges. It also encompasses decreasing the 
ability of individual member states to prohibit 
out-of-state carriers from engaging in cabotage­
transportation between two points within the same 
state. 

EC m1uauves seldom address transportation 
services generically. Instead, they generally focus on a 
particular transportation sector-air transport (in­
cluding both passenger and freight), surface transport 
(including trucks, passenger buses, and to a limited . 
extent rail and combined motor-rail and motor-barge 
freight services), or ocean transport (carriage of goods 
by ocean vessels). · 

Developments Covered· in the · 
Previous Reports 

In its 1985 White Paper, the EC Commission 
identifies its major goal pertaining to tfle air-transport 
sector as that of increasing competition. The White 
Paper states that this is to be achieved by measures 
such as changing the system for the establishment and 
approval of tariffs and limiting the rights · of 
governmental bodies to restrict capacity and access to 
the market.1 The EC took initial steps to implement 
economic deregulation in 1987 by restricting the scope 
of capacity-sharing arrangements between airlines then 
in effect on most passenger routes ·between points in 
different EC member states. A second deregulation · 
package was proposed in 1989, which sought to limit 
the power of individual member states to veto intra-EC 
passenger air fares, to· further restrict the scope of 
capacity-sharing arrangements, and to reiax, to a 
limited extent, member states' ability to regulate 
cabotage. In 1990, the EC Commission proposed a 
deregulation package for air cargo services, which 
called for adoption of EC-wide rules for granting 

I Commission of the European Communities, Completing IM 
/111enral Mark.et: White Paper from IM Commissio11 of IM 
Ewopea11 Comnuutitiu to IM Europea11 Co1111Ci/ ("White Paper"), 
June 1985, pp. 29-30. · 

operating licenses to EC-based air cargo carriers, lifting 
of restrictions against cabotagc, and advance publication 
of cargo rates. · 

. In surface transport the White Paper describes two 
. priorities: eliminating frontier checks in carriage by 

· road, and easing capacity and entry restrictions 
·. pertaining to motor transport. 2 To help achieve the 

former objective, the EC has eliminated the 
· requirement that persons engaged in EC transit · 

operations submit (or "lodge") a transit advice note to 
the customs office at the border of each member state 
through ·which a shipment is · transported. To help 
achieve the latter objective, the EC Commission has 
proposed measures relaxing · capacity and entry 
restrictions governing truck 1ranspon, and the EC 
Council has inc~ the. maximum number of 
authorizations each meinber state may gnuit to its 

. trucking companies for Community transpon. The 
current system of capacity restrictions is scheduled to 
be eliminated effective January 1, 1993. 

. The ·principal objectives of the White Paper. in the 
ocean-transpon sector· are to give freedom to provide 
ocean-transpon services between· member states and to 
establish rules of competition.3 · The EC has adopted 
measures addressing the application of EC competitim 
law to ocean tr.msport and ensuring the right of citizens 
of one member state to provide maritime transport 
services among other member states. It has. yet to 
address comprehensively the right of EC-member­

. state-flag vessels.to engage in cabotage within another 
member state. 

Recent Developments 

Overview 
The · EC issued numerous initiatives during the 

· periOd covered by this report directly promoting White · 
Paper objectives in the air-transport sector. Chief 
among these were a series of final regulations 
implementing the so-called "secmd . package''. of 
liberalization for air passe~ger services. . These 
regulations increase air carriers' ability to offer 
discounted air fares, restrictmember state5' authority 
to limit new competition on many airline routes, and 
limit the scope of capacity-sharing agreements. · The· 
regulations also require EC member· stares to adopt · 
common licensing rules for airlines. The EC Council 
additionally adopted .final regulations relaxing 
oc.on~ic regulation of air-cargo services. Other 

· significant activity in the air-transport sector included 
issuance of proposals for directives c~erning 
slot-allocation practices. at EC airports and 
aircraft-safety standards. 

The most significant initiative in the 
surface-transport sector was an increase by 40 percent 
per year, for both 1991 and 1992, in the quotas that 
each member state may grant to its trucking companies. 

2 White Paper, pp. 29-Jo. 
3 Ibid., p. 30. 
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A ~umber ofWhi~ Paperobjectives pertaining to surface 
traflspon remaiil uiladdressed, however. The ~C s~I has 
not proposed a definitive cabotage regime for tru~ki11g 
for the post-1992 period. 4 Moreover, no significant 
activity Occ:urred during·' the period in the area of 
passenger mot<>r transport The EC Commission has· 
criticized the EC Council's failure to adopt jts 1987 
deregulatory. proposals concerning . intercify bus 
transpon. 5 . . . . 

Finally, there w.as rio initiative .activity at all.during . 
the peripd directly addressiilg ocean tranSJJO!l:ation. 
Prop<>sals tO permit cabotage in ocean tran,spon, which 
have. b,een pending .since 1986, arid . to create a 
"EurC>pean" -flag ship register have provoked continued 
disagreement withiri both the EC Council and member 
states and h3ve not been adop«id in final form.6 The 
proposals c~ntly being considered by the J;.C . 
Council would not result in any liberalization of .. 
restrictions oil maritime cabptage occurring until Ja.c · 
1993.7 . . , 

The Air-Transporl· Sector 

Significant Devewpme~ 
. Inilialiva affe.cting ajr· trapsJOt that wtft ·issued 

during: the period may be di~ into three car.egories: 
the .Qrst pertaining ID economic ·replarim, die second · 
pertaining to harmoniz.ation· of standards. and the third 
pertaining. ID border controls.. 

Economic Regulation 

Second Liber~qn P.af:kage for. Air,. 
Passenger Services · · · 

The EC Council issued..~wo.fi.P.alregulations dUring 
the summer of 1990 ii:riplarieoting the second 
liberalization package for air passeliger services. As 
previ.oUsly mentio~ these regulations relale directly 
to the White Paper objective of inci'eamlg competitiOl 
in . the air-lraDSpon market by liberalizing the 
conditions under . which new ·carriers· can · enter the 
market. existing carriers can increase capacity, and all 
carriers can introduce lower. fares. 

Fates ' .. 

The first of the . ~~o· regulationS, Council . 
Regulation 2342/1)(), cai;iC~ f~ for .1'JCheduled .air. 

.4 EC-Cmun.issim, Fifth. Report of't"4 ConU.wsio1t of tltii . 
EwopcQll Co--'tw 10 tM COIUICiJ aitd Comnti.ssio11 of tlu 
Ewope01& C-mii4s, EUTopcan Pt»lillfl!Ylll ("'Fifth Report"), 
March 28, 1990, p. 22. 

s Fifth Report, p-. 23. . 
6 Elimbellr Canna, "An Allemative tO EC Highway · 

Coogestim," American Shipper, Dec. 1990, pp. 84-85; "London 
Rejects EC Shipping Proposal," Financial Turvs, Nov. 30, 1990, 
p. 8; "EC's Proposed Shipping Register ·Has Yet to Get Its Sea 
Legs/"Jowrnai of <:;omnwrce, Oct. 4, 1990, p. 88. , 

"Maritime Transport: llalians Present Ministen with .. 
Coolpromise Paper 0n Cabotage," European Report, No. 1639 
(Dec. 19; 1990), see. 4, p: 13.: ' · 

8 ColUICiJ RegulatiOJ& (EEC) No. 2342190 on Fares for -
Scheduled Air Services, Ojfu:ial Journal of the European 
Commwaities (OJ) No. L 217/l (Aug. 11, 1990). 
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passenger services. 8 Under this regulation, which 
became effective m November I, 1990, certain new 
airline fares for transponation between member stales 
will become effective unless the civil aviation 
authorities of both member states disapprove the fare. 
This '~double disapproval" scheme will be applicable 
to: :(1) unrestricted economy fares that are 95 percent 
or more of the "reference fare," defined as the average 
of the ·normal economy fares charged by EC-based 
airlin.es on the route in question; (2) fares between 80 
and , 94 percent of the "reference fare" that are for 
round-trip travel and subject to advance purchase and 
penalty requirements; and (3) fares between 30 and 79 
percent of the reference fare that are for round-trip 
travel and subject to a combination of minimum stay, 
cancellaticin penalty, advance purchase, off-peak travel, 
or ;ige ~en~. Other fares remain subject to 
approval by ~ member SlalleS involved; 
disagieemencs betWeen member states concerning such 
fares are to be .resolved through adntralion. By 
cont:rast. dJe version of dlis regulaDon originally 
prriposed in 1989 would bave prnnined all new fares to 
be subject · to . double disapproval. and a 1990 
amendment ID the pi(\>Usal would have prnnined more 
extemive •uilimrim of double disapproval than does 
the ·final regulalioa.9 ·The EC Council nevertheless 
swes in the final regulation that it is commiu.e.d ID the 
objective · of making all fares subject to double 
disapproval by January 1, 1993. 

RegrilatimI 2342/90 directs member Slates ID 
approve · all ·fares, >whether or not subject ID d'Je 
double-disapproval process~ that are reasonably rela1ed 
to the applicant airline's long-term fully allocaJnt 
costs, including those pertaining to safety, and provide 
a satisfactory return on capital The final regulation 
retains a provision. of the initial proposal giving 
EC-based carriers ~. ~ right to introduce 
lower fares on routes between cities in different EC 
member swa. 
MU1mA£Ce8· 

The secon4 . regglalion, Council Regulation 
2343/90, · conC:ems maiket access, licenSing standards, 
and · capadty-sllaring agreemenas.10 Regulation 
2343/90, like the regulation on fares, became effective 
November 1, 1990, aild governs only traffic between 
EC member states. . 

Wilh re~t ta mmet access. Regulation 2343JIJO 
requires member states to permit an airline registered 
in another member state to engage in traffic to and 
from the stale of registration except with respect &o 
certain low-density "regional" rouies. On high-density 
routes between cities in two member states with a 

.9 A detail£d disau1~ of lhc cartier proposals is provided in 
U.S. Intemational Trade Commission, Tlw EJ!ut of Greakr 
EcoMlfllic /11Ugratiot& Within the Ewrope411 C~ o• the 
United States: Secolld Follow-up Report (investigation No. 
332-267), USITC publication 2318. Sepcembei 1990, pp. 8-8 to 
8·9.. . 

ID Council Regulatio11 (EEC) No. 2343190 01& Access For Air 
Ca"iers to Sc'heduled lntra·COtfWUUlily Air Service RowUs aNi Giii 

the Sharing of Passenger Capacity Betwee11 Air Carr~rs 
Scheduled· Air Services Betw111n Member Stales, OJ No. L 
217/8 (Aug. 11, 1990). 



specified annual number of flights or passengers, ecich 
member state must permit the other member state to 
designate more than one of its carriers to serve the route. 
Additionally, EC carriers are permiued "fifth-freedom" 
traffic rights (that is, to carry traffic between two member 
states, neither of which is the state of registration) with 
respect to flights that serve the state of registration if the 
fifth-freedom ttaffic constitutes no more than 50 percent 
of the seasonal seat capacity on the service. 

The regulation additionally limits the scope of 
capacity-sharing restrictions between member states. It 
requires that capacity shares be increased immediately 
by 7.5 percentage points and that each member state's 
carriers cannot be restricted from carrying up lo (>() 
percent of the capacity on a route. By contrast, the 
regulation initially proposed by the EC Commission in 
1989 would have prohibited member states from 
restricting carriers from carrying up to 67.5 percent of 
total capacity.11 

The regulation further requires the EC Council to 
adopt no laler than 1 uly 1, 1992, uniform rules 
governing the licensing of air carriers and routeS within 
the EC. 

Structural Issues 
The EC also issued a number of initiatives· 

addressing structural problems in air transport that 
could inhibit the type of expanded competition 
contemplated under the second liberalization program 
for air ~nger services. As explained below, these 
initiatives are intended to promote competition by 
diminishing barriers to entry and prohibiting certain 
types of anticompetitive activity. 

Slot allocation 

Congestion is common at major EC airports. The 
Association of European Airlines reported that over 20 
percent of scheduled departures on European services 
during July and August 1990 incurred delays exceeding 
15 minures.12 A recent report indicates that eight 
major airports within the EC are currently operating at 
capacity; seven additional airports are forecast to be at 
capacity by 1995; and seven additional airports are 
forecast to be at capacity by 2000.13 One commentator 

II A description of the original proposal is provided in U.S. 
International Tnde Commission, TM Ejf tcts of Grtaltr EcoflOmic 
'1t1tgrati011 willli11 tM European Comtn1111ily-First Follow·wp 
Report (investigation No. 332-267), USITC publication 2268, 
March 1990, p. 8-9. The original proposal also would have 
permitted EC carriers limited cabocage rights within all EC 
member states. Subsequently, the EC Commission severed the 
cabocage provision from the remainder of the proposal and 
proposed delaying the provision's effective date until January 
1993. Set USITC, Effects of EC lllltgrmion, USITC publication 
2318, Scpcembcr 1990, p. 8-9. 

12 "Airlines Fly More People, Profit Little," Financial TLines, 
Oct.. 4, 1990, p. 2. 

13 "Dogfight for EC Airpon Space," Financial Timt.r, Oct. S, 
1989, p. 2S. The EC Commission has indicated that major 
changes in the air-traffic oontrol systems currently operating 
within the EC will be needed fully to resolve these oongcstion 
problems. EC Commission, Towords TrOllS-Europt Networks: 
"Progress Report, COM 90(310) final (July 19, 1990). 

suggests that, because of this congestion, takeoff and 
landing slots have become more important for some 
airlines than route licenses.14 Newly established 
"regional" airlines, in particular, have experienced 
problems obtaining access to some EC airports.1S EC 
Commission personnel have repeatedly expressed to the 
press the concern that these access problems and the 
concomitant domination of major EC airports by 
established carriers could undercut the EC's efforts to 
deregulate the airline indus!fY by removing or relaxing 
fare and route restrictions.16 

In response to these concerns, the EC Commission 
has proposed a regulation establishing a system for 
allocating takeoff and landing slots at EC airports for 
flights between member states.17 Under the proposal, 
governments are to designate an official "slot" 
coordinator to allocate slots. At each airport, at least 
half of all slots that are unused or available are to be 
pooled and made available for "new entrants" that are 
defined as EC-based carriers that operate no more than 
three daily flights from the airport or control more than 
30 percenl of its existing slots. Moreover, if the new 
eµtrants' demand for slots exceeds the supply available 
in the pool, the slots of airlines thal use aircraft with 
fewer than 200 seats and already control six slots a day 
will. be added to the pool and made available to the new 
entrants. New entrants can use slots only lo provide 
service lo or from their state of registration on routeS 
serviced by al most two other carriers. Additionally, 
EC-based carriers are to be guaranteed sufficient slots 
to be able to compete on new routes or to match 
increased service frequency on existing routes 
introduced by other EC-based carriers. 

Anticompetitive activity 

The EC additionally issued a number of initiatives 
pertaining to anticompetitive practices in air transport. 
The EC's authority in this area arises from Articles 
85(1) and 85(3) of the Treaty of Rome. Article 85(1) 
prohibits agreements, decisions, or concerted practices 
affecting member stateS thal have as their object the 
prevention, restriction, or distortion of competition 
within the EC. Article 85(3) states that agreements or 
categories of agreements that contribute to technical or 
economic progress may be made exempt from the 
restrictions in article 85(1)_ 

Pursuant to its authority under article 85(3), the EC 
Council has promulgated Regulation 3976/87, which 
authorizes the EC Commission to exempt from the 
article 85(1) restrictions agreements on scheduled 
air-service-capacity restrictions, consultation for 

14 Paul Abrahams, MCongestion Threatens Profits," Financial 
7imts~ Aug. 29, 1990, Aerospace survey, p. 9. 

1 Shawn Tully, MEuropc Hits the Brakes on 1992," Fort1111e, 
Dec. 17, 1990, pp. 133-140. 

l6 MEC Drafting Plans for Airpon SloU," Journal of 
CoflVNrct, Oct. 1, 1990, p. SB; MBrussels Heads for Clash With 
Airlines," Financial Tunes, SepL 2S, 1990, p. 18. 

17 The text of the EC Commission's action had not yet been 
published in the Official Journal when this report was prepared. 
The discussion below is based on a fact sheet describing the 
proposed regulation prepared by the EC Commission. 
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common preparation of proposals. on tariffs and fares, 
consultations on cargo rates, airport slot allocation, 
purchase and operation of computer reservation systems, 
and airport security and handling of passengers, mail, 
freight, and baggage, subject to re5trictions on the 
binding effect on such agreements. IS · 

In December 1990, the EC Commission adopted 
regulations indicating that the: following types of 
agreements will qualify for ·automatic, or "block," 
exemptions from the Treaty of Rome's provisions on 
anticompetitive practices accorded by article 85(3) and 
Regulation 3976/87: 19 · 

• Agreements con~rning ~heduling of 
international air services between EC airports. 
The block exemption is accorded only IO 

nonbinding agreements to effect rescheduling 
of flights with the obj~tive of facilitating 
connections or reducing congestion; exenipt 
agreements cannot be for the purpose of 
limiting capacity;20 

• Consultations on passenger tariffs ·and cargo 
rates on scheduled international air, services 
between EC airports. The block exemption.is 

· principally directed to discussions concerning 
interlining and is available only for 
discussions and agreements that are voluntary; 
nonbinding, and nondiscriminatory .. 21 

• Undertakings pertaining to the purchase, 
development, or operation of a computer 
reservation system (CRS) insofar ~ the 
undertaking grants exclusive rights to. market 
or to distribute the CRS within a defined 
geographic area within the EC or obliges its 
participants to agree not IO develop, market, or 
operate another CRS. An E.C-based carrier 
participating in such ·an undertaking must be 
accorded the right IO terminate its 
participation without penalty with no niOre 
than 6 months advance notice, must receive 
equal display rights in the CRS with the 
system sponsor, and must be charged fees that 
are nondiscriminalOry and costbased. 
Additionally, the system sponsor must permit 

18 During the period covered by this repon, ihe EC Council 
amended Regulation 3976187 to add oonsultatiOllS on cargo rates 
to the list of exempted activities and to extend the EC . 
Cornmission 's authority to grant exemptions through Jan. 31, . 
1992. See Co1111t:il Regulation (EEC) No. 2344190, OJ No. L 
217/15 (Aug. 11, 1990). .. 

19 The EC Commission had previously published draft . 
regulations on this matter in August 1990. , 

'ZD Commission Regulation (EEC) No. 84/9lon the Application 
of Article 85(3) of the Treaty lo Certain Categor~s of 
Agreemenu, Decisions and Concerted Practices Concerning Joint 
Planning and Coordination of Capacily, Consultation on 
Passenger Tariffs and Cargo Rates on Schuiuled Air Services and 
Slot Allocation at Airports, art. 2, OJ No. L 10/14 (Jan. IS, 
199li· 

1 Ibid., art. 3. 
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any EC-based carrier the right to participate in 
the CRS on a non-diseriminatory basis and 
may .ncit preclude participating carriers from 
subscribing to other CRSs.22 · · 

Agreements between , an airline and an . 
undertaking that provides ground services, 

'.baggage services, and/or in-flight meal 
services at an EC airport. Agreements that' 

.qualify for the block exemption cannot require 
the airline IO obtain all ground services 

· offered by an undertaking from that 
· q~dertaking, cannot require the airline IO 
accept other. types of services and/or ground 
services at multiple airports from · the 
uQ.dertaking, · must impose cost-based, 
nondiscriminatory fees, and must permit the 
airline to withdraw from the agreemem on 3 
months' notice.23 .. , 

Liberalization of Air Cargo 
. The . EC Council adopted final regiJ.latioos 

concerning air cargo serviees.24 The final' re~ollS 
generally parallel the regulations proposed by the EC 
Commission in April 1990 except that they do not 
accord EC-based carriers the right to engage,. in 
cabotage. 25 

HarmonizatiQn Of Standards 
A number of initiatives issued during the period 

seek to establish uniform standards for 'EC air service 
operations. Although these initiatives do not relate IO a 
specific White Paper objective, the EC Commission 
perceives that such measures will help create a uniform 
single market 26 

. Harmonization of Technical Requirenie~ 
The EC Commission issued a p~jJosal for . a 

directive hannonizing technical requirem.ents for civil 
aircraft21 Currently, the existence of divergeni airciaft 

: 22 See Commission Regulation (EEC) No. 83191 on U.. · 
Application of Article 85(3) of IM Treaty 10 Certain Causaril!1 of 
Agreenvnu Between Uwrtalcings Rdating lo Compwkr · 
Reservation Systems for Air Transport Services, OJ No. L 1019. 
(Jan. IS, 1991). l'l!e regulation is not a. code of conduct for 
operation of CRSs; the code of conduct that the EC Council has 
already issued is described in USITC, Effecu of EC lntegrati011, 
U~ITC publicatioo 2268, March 1990, p. 8-8. ' 

23 Commission Regulation (EEC) No: 82191 on tlui 
AppliCation of Ar1icl11 85(3) of IN! Treaty 10 Certain Categori.s of 
Agrumenu, DecisiOll.$ and Concerted Practices ConcernU., 
Growtd HIJlldling Services, OJ No. L 10n (Jan. 15, 1991). 

7.t Co1111t:il Regulation (EEC) No: 294191 on the Operation·of 
Air Cargo Serv.ices Between Member States, OJ No. L 36/1' (Feb. 
8, 1991). . 

_ ·25 "Air Transport: Council Approves Air Freight 
Liberalisation Regulation," E11ropean Report, No. 1639 (Dec. 19, 
19.90), sec. 4, p. 17. By contrast, the proposed regulation would 
have granted EC-based' carriers the right to cany cargo between 
two points within any member state as long as the carrier met· 
that state's operational requirements. See USITC, Effects of EC 
lntellJi'i.on, USITC publication 2318, Sept~ber 1990, p. 8-7. 

Fifth Repon, p. 22. · .. 
17 Proposal for a Cowncil Directive on the Harmonization of 

Technical Requirements and Procedures Applicable 10 Civil 
Aircraft, COM (90) 442 final, OJ No. C 27013 (Oct. 26, 1990). 



safety standards among the various EC member states 
prevents significant trade in aircraft between member 
states.28 The proposed directive seeks to rectify this 
problem by requiring that each member state meet the· 
conditions for membership in the Joint Aviation 
Authorities (JAA) organization by January 1, 1992, and 
adopt theJ AA's safety and maintenance codes by January 
1, 1993.29 The JAA, which consists of representative of 
national aviation supervision authorities within Europe; 
currently operates as a voluntary organization.30 

The proposal further requires each meinber state to 
accept as meeting its own safety codes aircraft and 
aircraft parts that another member state has certified as 
satisfying the pertinent J AA requirements. If a 
member state nonetheless believes that such aircraft or 
parts are "likely to jeopardize aviation safety," it may 
take unilateral action to bar their use, but would· be · 
required to notify the EC Commission of the nature of 
and reasons for its action. 

Deferred boarding compensation 

The EC Council approved regulations propoSl.Xl by 
the EC Commission to establish unifonn rules for 
bumping and denied boardin:fi compensation for 
scheduled airline passengers. The proposed 
regulations were discussed in detail in the second 
followup report.32 

Border Controls 

The EC Commission proposed the issuance of a 
regulation concerning the elimination of certain border 
controls applicable to transportation between EC 
member states by air or ocean transportation. 33 Under 
the proposed regulation, cabin and checked baggages 
of passengers traveling on airplane flights or ocean 
voyages between points within the EC would be 
exempt from border controls. The exemption would · 
not be applicable to security checks, to voyages on 
privately owned recreational vessels, or to the baggage 
of through passengers who originated from or are . 
destined to a point outside the EC. 

28 "Move to Hannoniz.e Aircraft Standards," FiltancilJJ T111Ws, · 
Oct. 9, 1990, p. 2. 

29 Member states would be required to apply the JAA codes 
prospectively only, so existing aircraft would not need to be · 
retrofitted to meet code standards. 

30 "Ailcraft: Commission Proposal to Coordinate Safety 
Standards," Ewopean Report, No. 1620, Oct. 10, 1990, sec. 4, pp. 
12-13. 

31 CoUllCil Regulation (EEC) No. 295191 Establishing 
Common Rules f°' a Dellied-Boardintr Compe11Sation System ill 
ScMduled Air TraMport, OJ, ~.\u. L 3615 (Feb. 8, 199!). 

n lJSITC, Effects of EC /11tegratio11, USITC pubJ1.::ation 23111, 
SepL 1990, p. 8-8. . . . 

33 Proposal for a CoU11CiJ Regulation (EEC) Concerning tM 
Elimination of Controls and F ormalilies Applicable to tM Cabin 
and CMcked Baggage of Passengers Taking an /11tra-Commwtity 
Flight and the Baggage of Passengers Making an 
/ntra-Communily Sea Crossing, COM (90) 370 final, OJ No. C 
212/8 (Aug. 25, 1990). 

Possible Effects 
Transportation industry officials and analysts 

dispute the potential effects of the EC's second 
liberalization package for air passenger services. Karel 
van Miert, the EC transport minister, has stated that the 
second liberalization package and the EC 
Commission's slot allocation proposal should help to 
ensure internal competition in European air 
transportation and that the EC will propose further 
deregulatory measures in the future.34 By contrast, the 
chairman of British Airways criticized the second 
liberalization package for insufficiently limiting 
governmental regulation over airline fares, routes, and 
capacity and warned that EC airline deregulatory 
efforts are mired "in a sea of bureaucracy ... 35 

A study conducted by the London Business School 
of the effects of prior airline deregulation efforts in the 

· EC showed mixed results. Fares during 1989 on ro.utes 
on which liberalized fare restrictions were in effect 
dropped by 20 percent from the previous year's level 
on routes with new carriers, but rose by 4 to 5 percent 
when no new competition was established on the 
roure.36 Additionally, some member states are resistant 
to carrier auempts to r~uce fares. France, Gennany, 
Italy, and Spain all disapproved .significant fare 
reductions proposed in 1989 by British Airways on 
routes from the United Kingdom to these eountries.37 
Single-country disapproval of fare reductions remains 
possible under the. second Iiberali7.ation package for the 
numerous fares not subject to its double-disapproval 
provisions. 38 

Additionally, some of the EC's harmonization 
· initiatives have been criticized by recently established 
"regional" airlines within the EC on the grounds that 
harmoni7.ation could raise the regional airlines' 
operational costs to . the levels of the larger 
national-flag carriers. The regional airlines are als0 
unenthusiastic about the EC Commission's slot 
allocation initiative.39 

. EC Commission officials also perceive that the 
EC's efforts to create a unified internal market in air 
transport services will ultimately have a direct effect on. 
U.S. airlines. Published reports have stated that the EC 
Commission is considering limiting individual member 
states' ability to grant new authorizations for service 
between two member states by non-EC-based airline.fu 
including those based in the United States .. 

34 "EC Considen Third Stage to Open up Air Transpon," 
Fina11eial Times, Aug. 29, 1990, p. 5. 

" M Air Transpon Policies Face Red Tape Risks, Warns 
Kin~' FiltancitJI Times, Aug. 13, 1990, p. 8. 

Michael Mechem, "European Airline Pacts Grow, but Big 
Mergen Are Unlikely," Aviation Wed: and Space Tecluwlogy, 
Nov. 26, 1990, p. 77. . 

n Shawn Tully, "Europe Hits the Brakes on 1992," Fort!IM, 
Dec. 17, 1990, pp. 133-140. 

38 See text aruve in this chapter disaming Regulation 
ZJ<2t90. 

39 Carole A. Shifrin, "Europe's Regional Airlines Fear 
Proposed Fee Increases and New Rules," Aviation Wed d Space 
Technology, Nov. 5, 1990, pp. 43-45. 

40 "EC Will Review Any Grant of New Rights al Heathrow 
Airpon," Aviation Daily, Jan. 9, 1991, p. 49; "EC 10 Talk Tough 
wilh US Today on Air Transpon," Journal of Commerce, Jan. 7, 
1991, p. IA. 
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Moreover, EC officials, including EC transport 
minister Karel Van Miert, have re~tedly stated that 
authority of United States-based airlines to offer 
serVices between EC member states will eve~tually .be 
made contingent on E;C-based carr:iers being granted 
rights to carry passengers within the United States.4.t. 
A number of United States ~arriers haye been 
authorized to provide_ service between. points .. in 
different EC ·member states for years.42 Under the 
Federal Aviation Act, airlines baSed outside the' United 
States may not carry passen§ers an<I cargo between tWo 
points in the United States. 3 The State Departinent's 
deputy assistant secretary for transportation affairs has 
said, however, ·that he is .. not concerned that EC 
unification will result in decieasing the operating rights 
within the EC of U.S. airlines.44 

Response of U.S. Industry 

Tue current set of directives aDd regulations do not 
address third-counuy issues.4s An official of a U.S. 
airline association does not perceive the. i"egulaliOns 
implementing the second liberalization paekage for air 
transport services to have any <lirect effect an U.S. 
concerm. . The official indica!OO that the liber3lizaiiOO 
package could ultimately prove beneficial to ·U.S. 
air~ · because they would be · gra'1ted s(mewhal' 
greater flexibility· than th~ .crirrently posKss, ·in· 
establishing passenger. fares. . · . · · . 

Jeffrey N. Shane, Assistant Secretary. far' POiicy 
and Iiltei:national Affairs of the U.S. Department of 
Trans,portation, has stated that certain aspects. of the' 
~ond liberaµzation package take "what appeazs to us 
an overly regulatory approach.'.' Mr. Shane specifically 
criticized the provision of Regt$tioil 2342/')() giving 
EC-bas~ .carriers the ·exclusive right to. introduce 
lower fares on routes between cities. in different EC. 
member states. and expressed concern that ·the EC 
Commission is .~ing overly restticijve ~ regulating 
"fifth-freedom" tr4ffic rights. m: aJsO stateQ. that, 
whatever action the EC should ultim~Jy take 
concem,~g slot allocation, .. om expectation [isl~ ... 
access by l].S. ~arriersfo operatjng rights ne§otiated by 
bilateral agreemetu~ ,wi.11 not be ci;isturbed." ! . · . ,: 

.. 
41 "US 10 Work With EC on Maritiine Cargo i>act," Jo11rNJJ 

o/Commerc•, Ian. 9, 1991, p. 2A; "Air Transport: Commissioiicr 
Van Miert Reconfirms Commitment 10 Liberalization," Europ~ 
Report, No. 1632 (Nov. 24, 1990), sec. 4, pp. 15-16; "Commoo 
Man Sets Sighu on US Aviatioo Accords," JO.Urial opCOllflUrce, 
OcL 11, 1990, p. SB. · . · . 

41 "EC Aims to Erect Traffic-Rights M&D:," lfll~avia 
Aer"ff':!ce• Nov. 1990, f:· 9Sl.· 

49 U.S.C. secs. 301(3), (16), (22), 1371, 1372. 
44 "U.S. Officials Searching for Aviation Strategy," /011Tttiil of 

Commerce, Aug. I, 1990, p: SB. . . · 
4.5 The general impact that creation of a single European 

market for transport services may have on the U.S. market was 
discussed fully in USITC, EJJ•cts of Ex: /n1egra1ion, USITC · 
publication 2268, March 1990, p. 8-17. · 

46 USITC s&aff convenatioo with Air Transport Association; 
January 1991. · · · 

47 Jeffrey N. Shane, Assistant Secreiary for Policy and 
International Affairs, U.S. Department of Tn1J1sportatiori, remarks · 
10 SH&E/Airline Business conference on Europe 1992: A Single 
Aeropolitical Markel. Nov. IS, 1990. 
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The' Surface-Transport Sector 

. . . Significant Developments 
The. most significant action in the surface-transport 

sector during the period covered by this report was a 
m~ure .modifying the system of quotas under which 
individual member states grant authorizations to 
trucking companies. The EC Council increased these 
quow by 40 percent for the year 1991 and by a further 
40 percent for the year 1992. The objective of the 
increase is to make the number of authorizations 
available greatly exceed demand by the end of 1992, 
thereby facilitating the abolition of the quota system 
scheduled for 1993.48 At the same time that it relaxed 
these capacity restrictions, the EC Council also is.med 
final regulations granting the EC Commission broad 
authority tO inrerveile · in the· uucting market when 
excess capacity exists. 49 Other initia&ives affecting 
road transport issued during cbe period include a 
proposed directive addressing border comrol 
procedures, and amendments to. previous initialives 
concerning vebides hired without dri'lcrs, oper.uor 
licensing. and iuramodal llampmt. 

· Addititmally, me EC Council authorized funding 
from the EC budget for a number of surface 
transportation ·projects. The ft1nding, which will 
amount to 80 million EetPO in 1991 and 100 million 
ECU in 1992, is for assistance to the· foDawing 
projects: high-speed train links in Northern Europe 
and Southern Europe. the Brenner Pas.1 tunnel in the 
Alps, road ace.es,, to Ireland. railway improvemems 
between Dublin and Belfast. a Scandinavian mil link. 
and road and railway improvements in Greece. The 
EC aid is.expectec! to fund about one quarter of tbe cmt 
of these projects.St 

Border Controls 
The EC. Ccmmimon prt>posed lbe issmr.e of a 

directive concerning impection proc:ecbares for ~ 
crossing frontiers of member states within lbe EC. S2 
The proP>sed directive 'would amend Directive 
83/643/EEC,s3 which established variom measures 

48 COUMiJ /Uglllllliaa (F.ECJ No. 3914190 ~.-., 
Regidalion (EE:c) No. 3164176 C011CencU., Accus IO IM Moral 
ila the /111en1a1iollal Carriage of GO«b by RDtUJ, OJ No. L 37Sn 
(Dee. 31, 1990). Also see "Road Haulaae: Criail Measwm 
Adopled for liberalised Market; EEC Liceme Quola Increase," 
E"'°f:'.an R•port, No. 1639.(Dec. 19, 1990), sec. 4, p. JO. 

Co1U1CiJ Regulaliol& (EEC) No. 3916190 <i. ltleas111U lo l¥ 
Takan i11 lite E.,,.lll of a Cri.ri.r ill lM ltlt1T"6l ill 1J. Carrioge of 
Good.r by Road, OJ, No. L 37S/10 (Dec. 31, 1990). A 
discussion of the proposed regulalions on dW mauer appears in 
USITC, Effects of EC lnugralion, USITC publicatim 2318, 
~ber 1990, pp. 8-10 10 8-11. 

50 During January 1991, the Europein Currau:y Unit (ECU) 
had a value of approximalely S 1.33. 

51 "Transport Infraliuucwre: Ministers Agn:e on Fuww:ial 
SupPOit," E11Topean Reporl, No. 1626 (NOif. I, 1990), sec. 4, p. 
11. 

52 Proposal JO; a COllllCiJ Direc1i11e anwnding Dinctive 
831643/EEC. of l December 1983 Oii lM facililaliDll of pltpical 
inspecliOtU and admini.r1ra1i11• fonnalili.es in rupecl of llu 
carriage of goods betwun Me1'1ber Slatu, COM (90) 356 final, 
OJ No. C 204/JS (Aug. IS, 1990). 

53 OJ No. L 2S9 (Dec. 22, 1983). 



designed to reduce wailing time for carriers of goods 
crossing imemal EC fronlicrs, mainly by limiling lhe 
circumslances under which inspections could be 
conducled and by eslablishing minimum operating·hours 
for cusloms offices located al border poslS. 

The changes to Directive 83/643 proposed by lhe 
EC Commission would slate lhat inspections should be 
carried oul al the poinl eilher of departure or of 
destinalion (instead of merely "in one place"), would 
require that the justification for spol checks of 
shipments be based on the tolal number of shipments 
passing through the border poslS rather than on the 
volume of goods in each shipment, and would eslablish 
minimum operating hours for inland, as well as border, 
customs offices. 

Other Initiatives 

Vehicles Hired Without Drivers 
Directive 84/647 liberalized the conditions under 

which EC shippers could use vehicles hired without 
drivers, but it penniued member slates to make the 
liberalized provisions inapplicable to owner-operated 
vehicles. The EC Council has issued a directive 
amending Directive 84/647 so that its liberalized 
provisions will also be applicable to owner-operated 
vehicles with total pennissible laden weight of six tons 
or less.54 The directive direclS member states to.take 
implemenlation action no later than December 31, 
1990. 

Operator Qualifications 
The EC Commission has proposed that two .1974 

directives, each of which has undergone multiple 
amendments, and a 1989 directive setting forth 
minimum standards for those who operate trucks and 
buses within the EC be reorganized and recodified into 
a new directive. 55 The standards pertain to three areas: 
personal qualifications, professional qualificalions, and 
financial and capital requirements. 

S4 Cowu:il Directive Amending Directive 841647/EEC on ·the 
Use of Vehicles Hired WithoWl Drivers for the Carriage of Goods 
by Road, OJ No. L 202/46 (July 31. 1990). In a separate measure 
!hat is currently awaiting action 'by lhe EC Council, lhe EC 
Commission has proposed !hat it submit proposals by Jan. 1, 
1993, for lhe removal of all restrictive conditions on lhe use of 
vehicles hired wilhout drivers. See USITC, Effects of EC 
lntes;ation, USITC publication 2318, September 1990, p. 8-11. 

5 Proposal for a CoU11ciJ Directive to the Admission to the 
Occupation of Road Haulage and Road Passenger Transport 
Operator in National and International Transport Operations, 
SEC (90) 1864 final, OJ No. C 286/4 ~ov. 14, 1990). . 

I nterm.odal Transport 

The EC Council has issued in final fonn a directive 
proposed by the EC Commission in February 1990 
exempting combined motor-i.nland waterway transport 
from quola and authorization requirements.56 The 
proposed directive was diseussed in delail in the 
Second Followup Report. 57 

Possible Effects 
On~ U.S .. transport analyst has slaled that the EC's 

attempi.s to create a unified market in the trucking 
industry by taking steps to eliminate border controls 
and reduce member state economic regulation of 
trucking companies is likely to result in significant 
attritioi) among EC motor carriers, which the analyst 
perceiv,es to lack the r~sources and management skills 
needed to survive in a deregulated environment 
Another analyst believes that these likely market 
change·s provide opportunities for U.S. motor 
transportatio'! ·concerns, which. do have experience in 
competing iii a deregulated market. to fonn 
partnerships with EC-based e!')terprises.58 

Ef(orts bY, the EC Council and member states to 
promote rail ~ansportation are perceived as likely to 
~e rail transportation more competitive against other 
modes .. A U.S .. transporlation analyst has predicted that 
EC railroads are likely to take significant freight 
busines_s away from motor carriers in light of the 
signifi~_llflt eapital iovestmerilS and promotional 
activiti~s upderway in rail transportat,ion.59 
Furthennore, ;i European airline group has stated that 
the development of high-speed rail transporlation that 
is being endorsed and partially funded by the EC could 
serve t6 mak~ railway passenger transporlation more 
competjtive against air transportation for journeys of 
300 miles or l.ess.60 

56 "~ombineg Transpon: Ministers Agree on Common Rules 
for Certain Systems of Combined Tran~pon," European Report, 
No. 1639 (Dec. 19, 1990), sec. 4, ·p:" 14. The text of the Council 
action had not yet been published in lhe Official Journal when 
!his repciit was prepared. · 

YI U~ITC, Effects of EC illtegration, USITC publication 2318, 
Sep~ml>er.1990,_p._8-ll. ~--

"t'.lnified EC Could Be Bonanz.a for U.S. Transport," 
Journal of Commerce, OcL 10, 1990, p. IA. 

S9 Ricl)ard K!'iee, "EC to Force Change in Transport," 
American Shipper, December 1990, p. 62. 

liO "Rail May. Become New Partner," Journal of Col'N111!rce, 
Sept. 24, 1990, A._ir Commerce sec., p. 16. 
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CHAPTER 9 
COMPETITION AND 

COMPANY LAW 
Competition policy and company law continue to 

be an important component of the European 
Community's move toward a unified market in the 
European Community. The Commission of the 
European Communities (EC Commission) has assumed 
the authority to vet mergers between companies in 
more than a single member state, giving the EC 
Commission the capacity to oversee the consolidation 
of companies in the Community. Negotiations on the 
European Company Statute are proceeding slowly, and 
there appears to be no change or progress on the 
proposed Tenth or Fifth Company Law Directives. 
The proposed Thirteen Directive similarly remains 
under discussion in the EC Commission and Council. 

Developments Covered in the 
Previous Reports 

Competition Policy 
In December 1989, the Council of the European 

Communities (Council) granted the EC Commission 
the authority to regulate Communitywide mergers 
beginning in December 1990. In September 1990, the 
EC Commission adopted implementing regulations 
selling forth the procedure for notifying the EC 
Commission of an impending merger. Appended to the 
implementing regulations is the Notification Form CO 
that must be completed by the companies notifying the 
EC Commission of the merger. The form requires 
information on the notifying parties, the narure of the 
merger, the ownership of the merging parties, and the 
markets affected by the merger. The implementing 
regulations provide, and EC Commission merger 
officials have confirmed. that the notifying parties may 
omit from the notification form information the merger 
officials and notifying parties agree is unnecessary. 
The EC Commission also published a Notice on 
Ancillary Restrictions. This notice sets forth 
guidelines for determining what types of restrictions 
are "directly related" for the purposes of evaluation 
under the regulation on the control of concentrations 
rather. than under articles 85 and 86 of the Treaty of 
Rome. Lastly, the EC Commission published a Notice 
on Joint Venrures, which defines "concentrative joint 
ventures" (reviewed under the Merger Regulation) and 
"cooperative joint ventures" (reviewed under arts. 85 
and 86 of the Treaty of Rome). 

Company Law 
In the field of company law, the Council has 

· adopted numerous directives that, among other things, 
standardire accounting practices and establish 
disclosure requirements for companies and branches. 
Directives currently under negotiation at the EC 

Commission generally concern such issues as 
cross-border mergers and the creation of ''European" 
companies. The proposed Tenth Company Law 
Directive, establishing guidelines for the merger of 
companies from different member states, remains 
unchanged. The EC Commission has redrafted the 
proposed Thirteenth Company Law Directive, which 
harmonizes laws on takeovers and tender offers in the 
EC. The most recent amendments to the Thirteenth 
Directive further limit the defenses available to a 
company to oppose an attempted takeover. The 
proposed European Company Statute remains under 
discussion in Brussels. Central issues in this discussion 
are the taxation of such a company and the employee 
participation provisions. In addition, the Economic and 
Social Committee provided the EC Commission with 
extensive addressed comments on both procedural and 
substantive aspects of the statute. The proposed Fifth 
Company Law Directive on the formation of public 
limited companies remains unchanged. The proposed 
Fifth and Tenth Company Law Directives are 
considered likely to remain in the proposal stage until 
an agreement is reached on the European Company 
Statute. 

Developments Since the Second 
Followup Report 

~ompetition Policy 
In September 1990, the EC Council approved the 

Merger Regulation, l granting the EC Commission the 
authority to vet Communitywide mergers between 
large companies.2 Since that time, between 15 and 20 
mergers have been notified to the EC Commission.3 
Of those mergers, the EC Commission has determined 
that all but one are compatible with the common 
market under art 2(2) of the Merger Regulation.4 In 
January 1991, the EC Commission decided to open 

I Co1111Cil Regulation No. 4964 on t~ CortlTol of 
ConcertlTations Between Undertalcings, Official Jounra/ oft~ 
E11ropean C°"""1111itiu (OJ) No. L 395, (Dec. 30, 1989), p. l 
(hereinafter M Merger Regulation"). 

2 The partiallar office responsible for gathering the 
infonnation on the merger is the Merger Task Force of 
Directorate General IV (Competition). The Task Force 
acaunulates the information subrniued by the panies IO the 
merger and then makes a n:comrnendation IO the Commissioner 
responsible forCanpetition (currently Sir Leon Briuan). The 
entire Commission then votes en whether the merger is 
compatible with the commoo marlcet under an. 2(2) of the Merger 
Regulation. 

3 In discussions concerning other mergen, Task Force 
officials and company representatives have concluded tha1 those 
mergen did not in fact reach the thresholds necessary IO be 
considered "Communiiy-wide," and hence were not officially 
notified IO the Commission. U.S. attorney in Brussels, telephone 
convenation widi USITC staff, Feb. 7, 1991; See also Matthew 
Bender, "Business Law in Europe," (Jan. 14, 1991), p. 6. For 
instance, the merger be1ween Arjomeri·Prioux SA and Wiggins 
Teape Applctoo did not reach the required threshold of S billioo 
ECU in worldwide sales necessary IO fall within the jurisdiction 
of die merger regulation. 

4 Initiation of proceedings 1D1der art. 6(l)(c) of the Merger 
Regulation does not necessarily portend an interdiction by the 
Commission; it simply means thal the proposed merger needs 
funher investigation by die Merger Task Force. 
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proceedings to examine the proposed merger between 
Alcatel (a French electronics firm) and Telettra (a 
telecommunications subsidiary of the Italian car 
company, Fiat).5 As stated in the announcement of the 
opening of the proceedings, the decision to conduct the 
further investigation does not prevent the EC 
Commission from approving the agreement 

The other major development in competition stems 
from a speech by Sir Leon Brittan, EC Commissioner 
for Competition, in February 1990, in which he 
addressed the potential problems of · overlapping 
jurisdiction between the EC and the United States. He 
proposed the negotiation of a treaty between the EC 
and the United States providing for consultation and 
cooperation on antitrust matters and a division of 
jurisdiction in those cases of overlapping jurisdiction. 
Sir Leon has suggested that if the two Governments 
cannot agree on the division of jurisdiction, "arbitration 
is a possibility," but recognized that a relinquishment 
of control over market structure would be difficult for 
either Govemment.6 Since Sir Leon Brittan made his 
proposal, officials of the EC Commission, the U.S. 
Department of Justice, and the U.S. Federal Trade 
Commission have met and will continue to meet in an 
effort to work out an EC-U.S. antitrust agreement 7 

Company Law 

Small and Medium-Size Enterprises 
On November 8, 1990, the EC Council adopted 

two directives amending the Fourths ~ Seventh9 
Company Law Directives on annual accounts and 
consolidated accounts, respec;tively. IO The first 
directive exempts small and medium-size companies 
from the requirements set forth in the . Fourth and 
Seventh Company Law Directives and allows any 
company to publish its accounts in European Currency 
Units (ECU). The second directive expands the scope 
of the Fourth and Seventh Directives to include 
partnerships, both limited and unlimited.11 Both 
directives must be implemented by the member states 

' BNA, Anlilrwst cl Trade Regulatimt Report, vol. 60, No. 
2501 (Jan. 31, 1991), p. 168. 

6 The Right Honorable Sir Leon Brittan, uJurisdictional Issues 
in E.E.C. Competition Law," Hersch Lauterpacht Memorial 
Lecture, Feb. 8, 1990, Cambridge, England. 

7 Oepanment of Justice official, telephone conversation with 
USITC staff, Feb. 8, 1990. 

8 Fourth Co1111eil Directive 78/6{J(), OJ No. L 222 (Aug. 14, 
1978), p. 111 (coordination d company accounting requirements). 

rJ Sevelllh C01111Cil Directive, 831349, OJ No. L 193 (July 18, 
1983), p. 1 (coordination of coosolidation of accounts of some 
limited·liability companies). 

10 Co1111Cil Directive Amending Directive 781660 on A1111ual 
AccolUILr and Directive 831349 on Consolidated AccolUlls a.r 
ConcerM the E.ztmptiOll for Small and Medium-Sized Compa11ies 
and the Publication of AccolUILI' in ECUs, OJ No. L 317 (Nov. 
16, 1990), p. 57; ColUICil Directive Amending Directive 781660 on 
Annual Accollllt.S and Directive 831349 on CoMolidaltd AccOIUILT 
a.r Regard.r the Scope of Those Directives, OJ No. L 317 (Nov. 
16, 1990), p. 60. 

11 This directive denotes a loss for Gennany, which had 
fought hard to exempt limited pannerships from the accounting 
and disclosure requirements d the EC. Limited partnerships were 
treated as small and medium-siu enterprises although some of 
the largest Gennan companies were limited partnerships. 
&ropean Report, No. 1628 (Nov. 10, 1990), pp. 9 10. 
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by January 1, 1993, but both allow member states to delay 
compliance until January 1, 1995.12 

Thirteenth Company Law Directive 
In September 1990, the European Parliament 

submiued to the EC Council an amended proposal for a 
Thirteenth Company Law Directive on Takeovers (13th 
Directive).13 As mentioned in the second followup 
report, 14 the first significant change to the 13th 
Directive suggests broadening the application of the 
directive to all securities traded on markets that are 
"regulated and supervised by authorities recognized by 
public bodies."15 To fall within the jurisdiction of this 
proposed directive, the securities must be issued by a 
company located in the EC. Hence, non-EC foreign 
depository receipts, used by U.S. companies to raise· 
capital in Europe, fall outside the scope of the proposed 
directive.16 It has been suggested that "potentially 
troublesome ambiguities" remain in this provision, 
such as how over-the-counter shares and privately 
owned shares will be treated.17 Furthermore, it appears 
that member states, through their tender offer 
legislation implementing the 13th Directive. may vary 
the scope of the 13th Directive, thereby failing to 
eliminate existing distortions.18 Article 1(2) provides 
that 5 years after implementation, the EC Commission 
is to submit a report to the EC Council concerning the 
extension of the scope of ~e directive to shares not 
currently .traded. 

Another important change to the proposal is .the 
amendment to article 4 creating an "objective test" as 
to when a bid must be made. In the original language, 
the obligation. to extend the bid to all holders of the 
target company's shares19 was triggered when a person, . 
"aimed" to acquire more than a certain percentage of a 
company's shares.20 The. ame~ded proposal, however 

12 European Report, No. 1628 (Nov. 10, 1990), p. 10. 
13 At'Nnded Proposal for a Thirteenth C01111Cil Dinctive on 

Compa11y Law, Concerning TaktOW1r and Otltsr Genual Bids, OJ 
No. C 240 (Sept. 27, 1990), p. 7 (hereinafter 13th Directive). 

14 USITC Tltt Effects of.Gr:eaUr Economic b11egraiiott WillWt 
the E11TOpean Comnuutit:y on the Uniltd Slalu: SecOltd FollowMp 
Repon, (Investigation No. 332,267) USITC Publication 2318 
(Sepll!ltlber 1990) 9-9 to 9-10. . 

15 13th Directiw, art. 1. The new definition does not 
distinguish large companies publicly traded and those privately 
traded, and the exemption for small and medium-si:r.e enterprises 
previously cootained in art. 5 was deleted by the Parliament. 

16 It is unclear whether a bid for shares of a company thal 
does not have a registered office in the EC would fall within the 
jurisdiction of the proposed directive. uEC Takeover Proposal 
Aims to Harmonize Rules of Member States, Facilitate Change in 
Ownenhip," BNA, Corporate Cowuel Weekly, vol. 6, No. 8 (Feb. 
20, 1991) (hereinafter EC Takeover Proposal), p.8. 

17 Loeff Oaeys Verbeke, uRepon oo the Amended Proposal 
for a Thirteenth Council Directive on Company Law, Cooceming 
Takeover and Other General Bids," Nov. 12, 1990 (hereinafter 
LCV Report), p. 4. 

18 Ibid. 
19 The requirement that a bid be made for all the target 

company's shares not only differs from U.S. law (which has no 
such requirement) but has engendered resistance in the United 
Kingdom, where.it is coosidered less flexible than the City Code. 
EC Takeover Proposal, p. 7. 

211 The percentage al which a mandatOI)' bid must· be made 
will be set by the national authorities but may not be fixed at 
more than 33.3 percent. An. 4(1). Different thresholds in different 
countries may raise diffiailties in detennining exactly when the 



focuses on when the individual actually acquires more 
than one-third of a company's shares.21 Although this 
test may be easier to apply, it creates a loophole through 
which a person could acquire a controlling majority 
holding in a single purchase and then offer a lower price in 
the required tender offer for the remaining shares.22 
Subarticle 4(2) and (2a) further define which shares are 
counted in determining when the "objective test" has 
been met. Most importantly, article 9(2)(b) has been 
amended to include with the calculation of the number of 
shares of an acquiror those held by a controlled subsidiary 
of the acquiror. Subparagraph (2c), howev~r. permits 
member states to exem:St shares from inclusion under 
specific circumstances. 

Under the terms of the proposed directive, each 
member state must establish a supervisory authority to 
supervise the content and publication of the offer 
document Article 6(3) specifies that the competent 
supervisory authority is the supervisory authority in the 
member state in which the offeree company has its 
registered office if the offeree's securities are traded on 
the market in that state. If the shares are not traded on 
that country's exchange, the competent supervisory 
authority shall be that of the member state on whose 
market the offeree 's shares were first admitted for 
trading.24 Parliament has attempted to avoid time 
delays by the supervisory authority by providing that 
the supervisory authority has 3 business days in which 
to take action on the offer document If the authority 
does not take action within this period, the document is 
deemed approved.25 Article 6(3) provides that when 
the supervisory authority has approved the offer 
document, it shall be accepted in other member 
states.26 In article 6a, the Parliament has assembled 
five guiding :Brinciples that the supervisory authorities 
are to apply. 

The amended proposal adds additional reslrictions 
on the ability of the offeree company's board to block a 

~-u..I 

obligation to extend a tender offer accrues, especially when the 
shares are not lladed on the marltet (but are owned by citi7.ells) of 
the ccunuy with the lower threshold. Sec LCV Report, pp. 5-6. 

21 13th Directiw, an. 4(1). 
22 LCV Report, pp. 5-6. By substantially lowering the price 

offered to the minority shareholden, the offeror may discourage 
the minority from selling, thereby decreasing the expense ol the 
takeover. Ibid. · 

23 13th Directiw, art. 4(2c). 
24 13th Directiw, an. 6(3). . 
15 13th Directiw, an. 6(2a); su also, EC Takeover Proposal, 

p. 8. The amendment to article 7(1) of the 13th Directive, by 
requiring that the offeror notify the supervisory authority before 
the bid is made public, bestows additional authority on the 
supervisory authority. 

26 Ibid. 
rt The principles articulated in an. 6a are similar to policies 

underlying U.S. law such as the pl'Oleetion of minority 
shareholders ol the target company. It has been suggested 
however that the larger policy underlying the 13th Directive lies 
less in the takeoven themselves than in the use of takcovcn to 
"reshap[e] and energiz[e] European canpanies." EC Takeover 
Proposal, p. 7. Some of the principles were transferred from 
elsewhere in the original proposal, e.g., requirement that all 
shareholders be treated equally was formerly art. 3; whereas 
othen reflect general principles, e.g., the board of an offeree 
canpany acts in the interests of all shareholders. 

takeover bid. Article 8 of the original proposal prohibits 
certain actions of the board of an offeree company to 
frustrate a takeover attempt without shareholder 
approval. Subparagraph (c), added by the Legal 
Committee, would specifically preclude a company from· 
purchasing its own shares.28 The board of the offeree 
company may, however, call a general shareholders' 
meeting before the date of expiration of the bid to gain 
approval for defensive action.29 

Article. 10 sets forth what information must be 
included in the offer document. The Parliament has 
added a few more specific requirements to the off er 
document-among other things, the names of the 
persons responsible for the offer document (art . 

. IO(ca)). the maximum and minimum shares the offeror 
wants to acquire (art IO(da)}, the future indebtedness 
of the offeree and offeror as a result of the bid (art 
IO(ga)), and the employment policy in the offeree 
company including participation rights of the 
employees (art 10(1)). In addition, the European· 
Parliament added the general requirement that the off er 
document must include .. information necessary to 
enable the addressees to reach a properly informed 
decision on the bid." The supervisory authority thus 
has the authority to require additional information, as 
well as to exempt parties from having to provide 
information in the offer document.JO 

The Parliament amended article 13 so that a bid 
that has been deciared void is treated in the same way 
as a bid that has been withdrawn. Article 14 was 
amended, absolving the offeree board from having to 
provide a ''detailed report" and instead requiring a 
"document" containing the board's view of the bid, 
whether or not the board agrees with the offer and 
whether or not those members of the offeree board who 
own shares in the offeree company intend to accept the 
bid. . 

European Company Statute 

In December 1990, the Legal Affairs Committee of 
the European Parliament (Legal Committee) submitted 
its report on the European Company (or Societas 
Europea (SE)) Statute suggesting numerous 
amendments to the regulationl"l and directive32 

1.ii 1be EC Commission has proposed an amendment to the 
Second Company Law Directive that would allow a subsidiary IO 
purchase shares in the parent company only to the extent the 
parmt would be allowed to purchase its own shares. Proposal for 
a Co1111CiJ Directive Amending Directive nt911EE:c 011 th4 
ForMtJtio11 of Public Limited Liabilily Compa11iu aNI tlw 
Mai111enance and Alteration of th4ir Capital, OJ No. C 8 (Jan. 
12, 1991), p. 5. This amendment would close a loophole used by 
cani:n:es IO frustrate takeover bids. 

13th Directive, an. 8(2). 
30 11th Directiw, art. 10(5). 
3! Proposal for a Co1111CiJ Regulation 011 th4 Statllle for tlu 

Ewope011 Compa11y, OJ No. C 263 (Oct. 16, 19g9), p. 41 
(hereinafter SE Regulation). 

32 Proposal for a Co1111CiJ Directive Complemelllillg tlw 
Statllle for a Europea11 Company Wilh Regard to tlu /11volvenvlll 
of Employees ill the E11ropea11 Company, OJ No. C 263 (Oct. 16, 
1989), p. 69 (hereinafter SE Directive). 
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creating the SE.33 The proposal alloWs an. SE IO take the 
fonnofapubliclimitedcompany~cooperatjvesociety,a 
mutual society, or an association, and expands the types 
of companies that can fonn SES'from only public limited 
companies to include private limited companies. 3S 
Parliament's proposed amendments also remove the 
requirement that the companies be from different 
member. stares36 and pennit ~ national company to 
transfonn into an SE "without merging with another 
company or forming a holding company.37 In addition, 
the Legal Committee~s amendments would remove the 
restriction against multiple layers of SEs.38 · , 

With respect to the law governing the SE, the Legal 
Committee proposed that the incorporating inscrumena 
is the fust source of law, provided it does not conflict 
widl tbe SE Regn1atino or wilb Community cw narimal 
law. 39 Because of die applicability of nadcnal law, the 
choice m location . for the regissered office is 
imporranL 40 In ;Qtirinn, the :Legal· Commia= 
suggests dial tbc SE be permitted IO dalornima jg 
capi&al in lbe cm1ency al the manba' saare as well as.ia 
ECU.41 . . . 

Ptuposed amm1ll*ms . by die LCgal C<•••i•t 
throughout the SE Rqularion ~ placed iDCn".aSlll 
importance on the provisions ·governing employc:c 
participatioo. Amendment 19 adds article 8(3). Wbidl . 
requires. among other things. that an. SE not be 
re~ until the model fotanpk>yec pa•k i1u1*• i:il 
chosen. 42 Fw thennore, before euahlishing m sa 
legal. economic, financial, and social infmnalion ~ 
be provided llJ the representatives of die ebtplo)'eeS ·a 
the board(s) of the company(ies) aeating die SE DRiil 
consider bow creating an SE wiB affect tbml: 
employees.. 43 If the SE is being formed by a mnp:i: 

DE~~ R"epon °'--Up -BcWf af ~ . 
C°"'1J&iUft °" Leg"' Aff ain and Cilium' Riglra - IM ~ 
for a• Rl.p/alioll Oii tJw SIOlllU for a E,,,,,,,,._ C.,-, (COM 
(89) 261 final), Dec. 20, 1990)(hemnafler C<W!!!ftitt• Rqat). 

34 CCMIVftiu11e Rt1port, ainendmmt No. 6, ..,.....tins UL 1(1). 
3' Ibid., amendment No. 7, amending an. 2(1). 
36 Ibid., amc:odment No. 8, amending ut. 2(2). 
37 Ibid., amendment.No. 9, 8dding UL 2(3). 
ll Jbid., amendments Nos. 10 md 11 • ......,.... Ull.. 3(1) _. 

(3). An. 6(3). These ammdmmb, wauld df!UiYeiy umawl .. 
layen d mntro1 in which ID SE is a lllbsidiuy d -*' SE; 
which in tum ia alao a subsidiary d m SE. The pm:nl SE will . 
be deaned CClllJ'Ollin& d the sublidi11Y -S tbe Alblidiary cl lhC 
subsidiuy. Comntiltt1t1 Rt1port, amendment 17, adding ut.. 6(3). 

39 C-UU• /Uport, ammdmmt 18, amawting ll'L 7. 
40 Ibid. See alao COlfllltill6• /Upon, am,,..._,,, No. 20, 

amend.in& art; ll(c). · · 
41 C-UtU• R•port, •mmdmmt No. 48, •rnmding ut. 

38(1). . 
42 Likewise, in the relocalioo of !he iqillClllld offic&a d m 

SE nea:sailaling a new employee puticipllioo ac:bemc, die mw 
locale may not be registered until the old model hu been 
replaoed. Ibid. . 

43 Ibid., amendment 2, adding an. 12(2). New an. 12(3) 
provides the representatives of the emplorees with tbe right to 
c:hallenge the establ.islunent of the SE if they feel il woWd 
advenely affect them. The new provisWn ~ dial· tbe 
docwnena setting fonh the employees' views be paented at die 
general meeting. AlthoUgh such adioo c:ould delay or mannber 
the creation of an SE, it does nu appear to giYe the emplO)UI 
the power to prevent iu c:reation altogether. · 
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amendmems to article 17(3) require that the rights of the 
employees and their representaf.ives be protected. 44 

Anicle 15, providing for the supervision of the SE 
Regulation, was expanded to require enforcement also of 
the provisions of the SE Directive, which contains the 
employee participation provisions. 45 Articles 35a and 
37a were added by the Legal Committee. providing that 
when a Part of a business is transferred to a subsidiary, the 
rights of employees, are protected in aa:ordance with 
article 17(3).46 In addition, evidence of die increased 
importance of employee rights is found in the addition to 
article 101(4), which requires that the SE include in its 
annu3l report a cmcossion on employee participation.47 

Article 21(1), which provided few a written 
assessment of the merger by an independent expert for 
the shareholdas, has been amended to require that the 
report be provided ID those sharebolders along widl die 
tams rl Ille merger itsdf.48 

The Legal Committee has proWlal Illa lbe SE 
bec<Wes a legal entity on the day afta' ii legisras. 
The Legal COlmniltee bas suggested dial tbis ma.er be 
one of EC law mdJcr dlall of member-saare law, a1 was 
peviousiy die case. 49 

The SE Rqolat jcwt prubibi1S die SE fnm a quit De 
., iu oWll shares. The Legal Ci:ona•IM aided an 
. ezceprion to that.rule in article 49(12), \1lllich piVtida 

that an SE may purchase its own shares "a1 pzetUll 
serious aud imminent harm to the Qii\IM)I , , , ."50 

· When:as article 50 of the SE .Replarim rop•ued the 
disdm:ure of holdings of au SE. the Legal Commiucc 
has LUposed requiring disclosure of holctings ill an 
SE.sf Also amceming shares, the Lepl Quuminec 
snggr:itat limiting access to the register of sba& ID 
sbaidrolder!. radJer than granting ar.a:m tD dJe gmaal 
pubtic.S2 . . · 

.. Ibid. ••• ,, ... •111 No. 28, M ••• ML 17(3). .. I -

No. 29 ~ that tbr: applic:able law dsall be dlll al ._ 
--Slat& in which die affecred bu . w. - --... Ia ... 
cue cl mt;11en m o•n1 • i1 s wida .... •• in.. cw 
mamiu states. this ~ cauW becam """"iml. -
annbencme. 

4S Ibid., - ndmr.n! No. 23, ......... - 15. nia ,..,..... 
ia requillllll aa a ln1ll1 d haWia dividal die propaul illlD a 
regulatim and diftc:tive. • 

46 Ibid., ammdmen1 No. 4!!, awing an. 3~ amaxkncnl 47, 
~art.37L 

~ Ibid., amendment No. l lS, adding ut. 101(4)1 MMUdmms 
No. 116, adding an. 102(3) (addilional requUanmls for 
informal.ion raiceming anployeea for indusim in the umual 
repcll!.) 

41 Ibid.,._..._.,, No. 21, 1111ending an. 21(1). 
411 Ibid., amendment No. 36, amending an. 2S. 
'°Ibid., amendment No. 62, adding art. 49(12). A ~ 

proposed unendmenl to the 13th Compaay /JJw Dinaivtl wmld 
prchibit a c:ompany from pm:huing iu own llwa, and a 
proposed amendmenl to the Second Compaay /JJw Dinaiw 
would similarly prohibit the aubsidiaiy of a aimpaay from 
pun:hasing shua d the parait c:ompany. Neither d these two 
provilims c:auains any ex<:eptioo for prevmtim d •serioua llld 
imminent harm." h therefore remains to be seen to whal exlm1 
this ~sion ia uaed by canpanies an~ pennined by the cowu. 

· Ibid., •mf:ndmen.t No. 64, amending art. SO. 
Sl lbid., arnendrnem No. 6S, 11Dending an. S3('2). 



which members of the board can be dismissed. The 
original draft provided for removal "at any time," and the 
amendment permits removal only "on proper grounds ... 53 
Under these amendments, proceedings to remove a 
supervisory board member could be brought by 
shareholders with IO percent of the voting rights, 
changed from IO percent of the capital.54 The Legal 
Committee has attempted to better define the different 
roles of the supervisory and management boards by 
providing that the supervisory board supervise the 
"conduct of the company's affairs by the management 
board. . . [but not] participate in the management of the 
company ...... 55 This provision establishes somewhat 
more clearly that the supervisory board oversees the 
management board to a degree. The management board's 
requirements for reporting to the supervisory board have 
been diminished by limiting the issues to be reported to 
only the ''f undamen1al management issues on the 
progress of the company's affairs," (emphasis added) and 
those reported to the chairman of the supervisory board to 
the events of "particular importance" (emphasis 
added).56 A new provision, reflecting the practice in 
some member states, provides that when half of the 
supervisory board is appointed by the employees, the 
chairman of the s~rvisory board must be appointed by 
the shareholders. 5 The Legal Committee further defined 
certain acts that the management committee (or executive 
commiuee) cannot do without prior approval of the 
supervisory commiuee (or nonexecutive committee), 
while also providing that the instrument of incorporation 
may extend the list of prohibited actions. 58 To ensure the 
integrity of the members of the governing board of an SE, 
article 80(a) has been added to hold the members of the 
boards personally liable to the shareholders of the SE for 
any damage due to a breach of the SE Regulation or SE 
Directive, violation of a company by-law, or breach of 
duty. 59 

s3 Ibid., amendment No. 67, amending art. 62(2). 
54 Ibid., amendment No. 85, amending art. 75(2). 
SS Ibid., amendment No. 70, amending art. 63(1). A similar 

provision provides thal the nonexeruti ve members of 
administrative boards in a single-tier system supervise the 
executive members. Ibid, amendment No. 77, adding art. 66(3). 
The Parliament also added art. 67(5), which requires the executive 
board to provide the nonexecutive board with infonnation upon 
request, to ensure parallelism between the double- and 
single-tiered system. Compare art. 64(3.) and amendment No. 79, 
addinf art. 67(5). 

s Ibid., amendments Nos. 71 and 72, amending arts. 64 and 
64(2l 

7 Ibid., amendment No. 73, adding to art. 65(1). A similar 
provision applies to the chainnan of the administrative board if 
the company has a single-tier system. 

SB Ibid., amendment No. 81, amending art. 72. 
S9 Ibid., amendment No. 90, adding art. 80(a). 

Provisions concerning general meetings have been 
amended, limiting information available to 
shareholders to information that is "necessary for the 
proper discussion of an item on the agenda,''60 
changing the allocation of voting rights, and making it 
easier to produce a quorum on the second notice of a 
general meeting.61 An amendment to article 100(2) 
further defines the necessary "legitimate interest" 
needed to bring an appeal against a resolution of the 
general meeting, thus limiting who may bring an action 
and the time in which such an objection may be 
brought.62 

One of the most significant amendments proposed 
by the Legal Commiuee was the. complete deletion of 
article 123, granting special tax benefits to SEs.63 It 
has been reported that the tax provisions were dropped 
to ensure tax neutrality between national companies 
and SEs.64 Such issues as taxation on a 
Communitywidc basis are expected to be addressed in 
a future tax package.65 Some Members of the 
European Parliament believe that the deletion of the tax 
provisions has eliminated the primary incentive for 
creating an SE.66 

Commissioner Martin Bangemann, EC 
Commissioner in charge of the Internal Market, has not 
accepted all the amendments by Parliament but 
continues to believe that there is sufficient support to 
reach a compromise agreement. The whole EC 
Commission will consider the amendments made by 
the Parliament and add those that it approves. The 
proposal then goes to the Council of Ministers for a 
common position. Both the SE Regulation and SE 
Directive, with those additional amendments accepted 
by the EC Commission and EC Council, must then be 
approved in final form by the EC Parliament and 
Council before the measures become law.67 

fiO Ibid., amendment No. 105, amending art. 90(1). 
61 Ibid., amendment Nos. 105, 106 and 110, amending arts. 

90(1), 92(1), and 97(2), respectively. 
62 Ibid., amendment No. 112, amending art. 100(2). 
63 Ibid., amendment No. 125, deleting art. 133. 
64 Bureau of National Affairs, 1992: TM EA:lernal Impact of 

Eurofsean Unification, Jan. 25, 1991, p. 10. 
Ibid. 

ti6 Ibid. 
<;T As noted in USITC, Effects of EC Integration, USITC 

publication 2268, March 1990, the SE Regulation requires 
unanimous approval by the Council for adoption whereas the SE 
Directive requires only a weighted majority. Ibid., p. 9-11, 
footnote 120. 
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CHAPTER 10 
TAXATION 

Introduction 
EC tax imuat1ves have been directed at 

harmonizing the areas of member-state tax systems 
considered the most likely to give rise to economic 
distOrtions when frontier controls are abolished after 
1992. Progress has been slow and difficult. The 1985 
White Paper that set forth the 1992 program recognized 
that harmonization, particularly. with respect to indirect 
taxation, would pose "severe problems" for some 
member states.1 Member-state sensitivity to tax 
changes is reflected in the fact that, under the Single 
European Act, EC actions involving taxation continue 
to require unanimous approval. 

Efforts have focused on four areas: (1) 
approximation of indirect taxes (value-added taxes 
(VA1j and excise taxes), (2) liberalization of 
restrictions on personal travelers in preparation for the 
abolition of such restrictions after 1992, (3) elimination 
of double taxation of certain intracompany transfers of 
companies with multistate operations, and (4) measures 
to. minimize tax evasion resulting from the 
liberalization of capital movements. Amended article 
99 of the Treaty of Rome requires harmonization of 
indirect taxes, and the 1985 White Paper identified 
harmonization of indirect taxes as being necessary if 
frontier controls are to be removed and goods and 
services and people are to move freely between 
member states. The White Paper called for the 
adoption and implementation of three intracompany 
uansfer directives dating back to 1969 and 1976, 
although neither the Treaty of Rome nor the White 
Paper calls for the harmonization of direct taxes, such 
as personal and corporate income taxes, per se. The 
White Paper also called for the liberalization of capital 
movements for the purpose of, among other things, 
"promoting the optimum allocation of European 
savings. "2 

The principal focus has been on harmonization of 
VAT and excise taxes. The goal of the White Paper is 
"approximation" of rates: to bring rates and systems 
sufficiently close so that trade is not distorted or 
diverted and competition is not affected.3 Complete 
harmonization, the White Paper said, "is not 
essential. •'4 At present, for the most part CO!llmercial 
traffic moving from one member state to another is 
ueated in the same way as imports and exports: VAT 
and excise taxes are rebated at the border of the 

I Completing tlu /111ernal Marlu!t: While Paper From tlu 
Commission 10 tlu European Council, June 1985, par. 14. 

2 Ibid., par. 127. . 
3 Ibid., par. 185. The White Paper noted differences between 

sales ~ rates in neighboring states in the United States and 
suggested that differences in VAT and excise rates of up to 5 
percent between neighboring EC member states could be 
accommodated without undue adverse effects. 

4 Ibid .• par. 184. 

exporting member state and reimposed at the prevailing 
rate on entry into the importing member state. Border 
formalities result in delay in the movement of goods and 
considerable paperwork and add an estimated 1.5 percent 
to the cost of goods. In addition, to minimize revenue loss 
due to what can be significant differences in VAT and 
excise tax rates between EC member states, EC citizens 
are subject to limitations (travelers' allowances) on the 
amount of personal goods that they may enter tax free 
from another member state. 

Approximation of VAT and excise taxes in 
particular has proven to be difficult Although VAT is 
levied throughout the EC on the basis of a common 
system, no two member states apply the same rates or 
follow the same rate structure. Many of the differences 
in VAT rates and rate structures are significant. For 
example, some member states apply one rate to all 
products, but others apply different rates to as many as 
five different product categories. Some zero-rate 
(impose no VAT on) food and other necessities, but 
most do not. In addition, rate differences between 
adjoining states on a given product are often s11bstantial 
and can. exceed 20 percentage points. Similar 
differences in rates and product coverage also exist in 
the case of excise taxes. Revenue from indirect taxes, 
particularly VAT, accounts for a substantial but varying 
share of overall tax revenues in all member states. 
Thus, any movement towards an EC-wide norm that 
requires changes in either overall rates or rates for 
specific products can have important revenue, political, 
and social implications for individual member states. 

Developments Covered in the 
Previous Reports 

In August 1987, the EC Commission issued a 
comprehensive fiscal package comprising seven 
proposed directives relating to VAT and excise taxes 
and a working paper containing proposals for a VAT 
clearing mechanism.5 The. package called for each 
member state to establish two VAT rates-a "reduced" 
rate for food and certain other necessity items and a 
"standard" rate for all other items-within respective 
rate bands of 4 to 9 percent and 14 to 20 percent The 
package also provided for a clearinghouse mechanism 
to adjust member-state revenues, on the assumption 
that VAT would continue to be paid in the member state 
where the value was added but would be owed to the 
state in wl)ich th~ product was consumed. The package 

·would also have set specific excise duty rates · for 
alcohol, tobacco, and petroleum pr~ucts. ' 

Member states raised a number of concerns about 
various aspects of the package. Denmark and Ireland, 
which would have been ·required to reduce their rates, 

S The pa~kage consisted of.nine documents: a Global 
Communication. summarizing the package, seven proposed 
directives relall;d lO VAT and excise taxes, and a worlcing paper 
on a proposed VAT clearing mechanism. For an overview, see 
Completion of tlu Internal Marut: Approximation of Indirect 
Tax Rates and Harmonization of Indirect Tax Structure, Global 
Communication from the Commission, COM (87) 320 final, 
Aug. 5, 1987. 
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expressed concern about potential loss of revenues. 
Luxembourg, which would have had to raise its standard 
rate, expressed concern about potentiai loss of visitors, 
many of whom come for the purpose of shopping. The 
United Kingdom expressed concern about having to 
impose VAT on food and children's clothing, which it. 
currently zero-rates. Several member states criticized the 
clearing mechanism as being too complicated, and 
several reportedly were concerned that some member 
states would not accurately report VAT revenues raised. 
The excise tax proposals were criticized particularly by 
southern member states, which would nave been required 
to impose an excise tax on wine and increase excise taxes 
on certain locally produced tobacco products, actions 
likely to be unpopular with local consumers and 
producers of such products. 

In May 1989, the EC Commission issued a 
communication outlining a "new approach" that sought 
to address many of the concerns raised by member 
states.6 The new approach provided for (1) a 
transitional phase lasting until the end of 1992, (2) 
limited zero rating, (3) elimination of the rate cap, (4) 
simplification of the clearing mechanism, and (5) 
improved flexibility in excise rates. 

In December 1989, the Economic and Financial 
Council of Ministers (ECOFIN), after taking into 
account the EC Commission's 1987 and May 1989 
proposals, reached agreement on five points regarding 
VAT: (1) member states should agree to compulsory 
VAT rate bands for reduced and lower rates by 
December 31, 1991; (2) member states should not 
diverge further from their current standard rates, and 
any changes should be towards the proposed 14- to 
20-percent standard rate band; (3) the lower rates 
presently operating will remain at their present levels 
until December 1991; (4) member states that presently 
apply a zero rate will be able to retain it, but no new 
introduction of zero rating will be permitted; and (5) in 
1992 the new VAT system will follow, at least for an 
interim period, the simplified destination principle 
(advocated by ECOFIN, as opposed to the simplified 
country-of-origin system advocated by the EC 
Commission 7), with the details of this interim system 
to be worked out later. 

6 Completion of tM Internal Market and Apprcn:imation of 
Indirect Taus: Comnuutication from tM Commission to tM 
Co1111Cil and to tM European Parli4ment, COM (89) 260 final, 
June 14, 1989. 

7 Under the system advocated by the EC Commission, VAT 
on goods traded within the Comm1mi1y would continue to be paid 
in the country of origin at the rate applicable there, but importen 
would be able to claim it back in the importing country in the 
manner as on goods purchased domestically. A clearinghouse 
mechanism would compensate the various national treasuries for 
any imbalances, since the tax is ultimately owed to the treasury 
of the consuming country. Such a system, it was argued, would 
make fraud diffiatlt because the goods would be traded with the 
VAT already paid. However, several member states considered 
the EC Commission's proposed system to be too complicated, and 
ECOFIN instead proposed a system tmder which goods would be 
circulated throughout the Conirntmity without being taxed and 
VAT would be collected in the country where the goods are 
consumed. 
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In May 1990, the EC Commission presented a 
detailed proposal for ait .interim system, to take effect 
January 1, 1993, that generally conformed to point 5.8 
It proposed an audit-based system advocated by the 
United Kingdom, Denmark, and the Netherlands under 
which firms would be required to state in their VAT 
returns the total value of transactions with firms in 
other member states. Member-state tax authorities 
would make spot checks to discourage fraud. The 
proposal rejected the verification system advocated by 
France and several other member states that would 
have required that firms provide their tax authorities 
with a transaction-by-transaction listing of transactions 
with firms in other member states (rather than the total 
value of transactions with such firms). The French 
proposal was viewed as being very burdensome, 
particularly for small and medium-sized firms. 
However, France viewed its proposal as being more 
effective in discouraging fraud. The EC Commission 
proposed thal this interim system be replaced no later 
than 1997 by a country-of-origin system similar to that 
advocated in its August 1987 working paper. In June 
1990, the EC Council set as a goal the adoption of an 
interim system by the end of 1990. 

In November 1989, the EC Commission submitted 
amended proposals to the Council for directives on the 
approximation of excise taxes. The EC Commission 
proposed the adoption of minimum rates and rate bands 
to take effect January 1, 1993, and higher "target" rates 
to take effect at some later unspecified date. However, 
differences of perspeC'tive between northern and 
southern countries, particularly with respect lo rates on 
wine and certain tobacco products, made progress 
difficull. 

In July 1989, the EC Commission proposed a 
three-stage liberalization: of travelers' allowances over 
the period 1990-92 that would have quadrupled the 
duty-free VAT allowance and tripled the duty-free 
tobacco an(j alcohol allowance.9 However, several 
member states declined to agree to the proposal in large 
part because of concern about revenue losses from 
cross-border shopping. In April 1990, the Netherlands 
proposed a compromise· on the VAT allowance that 
would have provided derog~tions for Denmark, Greece, 
and Ireland, but this proposal was opposed by Belgium, 
Denmark, Ireland, Greece, and Portugal at a Finance 
Ministers meeting later that month. 

In anticipation of the liberalization of capital 
movements and the opening of borders for capital 
flows required by Direc~ve 88/361 to take place by 
July 1, 1990, the EC Commission in January 1989 
issued a proposed directive providing for the 
establishment of a minirrium 15-percent withholding 
tax on interest income to discourage savers from 

8 Proposal for an Amendment to IM Proposal for a Co1111Ci/ 
Directive S11pp/ementing tM Common System of Va/we Adthd TaJ: 
and Amending Directive 771388/EEC, COM (90) 182 final-SYN 
274, OJ No. C 176 (July 17, 1990), p. 8. 

9 Proposal for a Co1111Ci/ Directive Amending Directive 
691169/EEC to Increase in Real Terms tM Tcu Paid Allowances 
in Intra Communir; Travel, COM (89) 331 final, OJ No. C 245 
{SepL 26, 1989), p. 5. 



transferring funds from their home state to another state 
for the purpose of evading taxes.10 The measure was 
strongly opposed by the United Kingdom, Luxembourg, 
and West Germany. Efforts by Belgium in May 1990 to 
reopen the matter were also opposed. Broad agreement 
was reached in late 1989 at ECOFIN meetings on 
methods to reinforce measures on cooperation among 
national tax authorities in the case of suspected tax 
evasion, but Luxembourg, which has become a major EC 
financial center, opposed and blocked the proposals out 
of concern that they would abrogate bank-secrecy 
commitments and encourage the shift of funds to other 
financial centers, such as Switzerland. Measures 
providing for the liberalization of capital movements 
were largely in place before the July 1 deadline; the large, 
tax-related speculative capital movements that some 
feared would occur did not happen. 

With regard to company taxation, the three 
intracompany transfer measures were adopted by the 
EC Council in July 1990 after a compromise was 
reached with Germany over levels of withholding tax 
to be applied to profits distributed between a parent and 
a subsidiary. I I Member states are required to 
implement the three directives by January 1, 1992. 
Earlier, in April 1990, the EC Commission issued a 
long-delayed communication on company taxation that 
recommended that the Community concentrate on the 
measures essential for completing the internal market, 
including the three intracompany transfer directives 
identified in the 1985 White Paper, and that it "hold 
back on the harmonization of company tax systems."12 
The communication also stated that the EC 
Commission would soon propose two new directives 
relating to foreign losses of companies engaging in 
transnational activities and abolition of withholding 
taxes on interest and royalty payments withi~ groups of 
companies. 

Recent Developments 

Introduction 
At the December 17, 1990, ECOFIN meeting, 

agreement was reached with respect to an interim 
regime for VAT and a definitive regime for excise 
taxes, with such regimes to become effective when 

10 COM (89) 60 final. 
11 The three measures, (I) Council directive 90/434/EEC of 

23 July 1990 on the common system of taxation applicable to 
me!Jen, divisions, transfen of assets and exchanges of shares 
concerning companies of different member states, (2) Council 
Directive 90/435/EEC of 23 July 1990 on the common system of 
taxation applicable in the case of parent companies and 
subsidiaries of different member states, and (3) a convention, 
document 90/436/EEC, on the elimination of double taxation in 
connection with the adjustment of profits of associated 
enterprises, are published in OJ No. L 225 (Aug. 20, 1990), 
p. I. 

12 Commission Comn11111ication to Parliament and the 
Council: Gwidelinu on Company Taxation, SEC (90) 601 final, 
Apr. 20, 1990. The three directives related to double taxation of 
parent C0111pany/subsidiary distributions, me1Jers, and arbitration 
procedures. 

frontier controls are removed after 1992. Also at the 
December 17 meeting, a compromise was reached with 
Denmark and Ireland on an increase in traveler's 
allowances, with the increase totakeeffcctJune30, 1991, 
provided that a reservation on the part of Belgium can be 
eliminated by March 31. In late November, the EC 
Commission proposed the two new company tax 
directives promised in April relating to foreign losses and 
withholding taxes on interest and royalty payments of 
transnational companies and set up a committee of tax 
experts to comment on the further need to harmonize 
member-state company tax systems. 

Value-Added Tax 
The agreement reached on a transitional VAT 

system at the December 17 ECOFIN meeting removed 
one of the last major remaining VAT hurdles for the 
elimination of frontier controls on January 1, 1993. As 
provided for in the EC Commission's May 1990 
proposal, 13 under the transitional system VAT will 
continue to be paid in the country of destination, as at 
present, but the "chargeable event" will become the 
acquisition of the goods by the importer at the place of 
destination rather than at the border. To guard against 
fraud (since goods will be traded across borders free of 
VAn, exporting firms will be required to file quarterly 
reports with their national tax authorities, providing the 
VAT identification number of each customer and the 
total value of trade with each customer for the quarter. 
Member-state tax authorities would make such 
information available by computer to other 
member-state tax authorities for verification purposes. 
However, before the agreement can become effective, 
the Community will need to amend the 6th VAT 
Directive14 to provide a new definition of "chargeable 
event" and issue a regulation providing for the sharing 
of information among tax authorities. 

Left unresolved at the December 17 meeting was 
the duration of the transitional system. The EC 
Commission favors replacement of the transitional 
system by 1997 with a permanent system similar to that 
proposed in 1987, under which VAT would be paid in 
the country of origin, with adjustments to be made at a 
national level through a clearing mechanism (since the 
VAT on a particular good or service is ultimately owed 
to the member state in which it is consumed). rs The 
United Kingdom, however, favors making the 
transitional system the permanent system. 

In its program for 1991, the EC Commission 
identified adoption of the final details of the 
transitional VAT system and establishment of a 
definitive VAT system as priority items for ECOFIN 
action in 199 t.16 In its program for the first half of 
1991, the Luxembourg Presidency set as goals 
agreement on special VAT regimes for cross-border 

13 COM (90) 182 final-SYN 274, OJ No. C 176 (July 17, 
1990~4 blNo. L 145 (June 13, 1977), p. I. 

U Explana1ory memorandum lo COM (90) 182 final-SYN 
274, pp. S-6. 

1°6"Program of the Commission/or 1991, January 1991, p. 3. 
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trade in new cars, mail order goods, institutional 
non-taxable persons (i.e., exempted by law) and exempt 
taxable persons (such as banks and insurance companies) 
by the end of February 1991; agreement on the legal text 
of a directive on a transitional system by the end of March 
1991; and agreement on the duration of a transitional 
system by the end of June 1991.17 As noted above, it was 
agreed at the December 1989 ECOFIN meeting that 
agreement is to be reached on VAT rates, including the 
products to be subject to reduced rates, by the erid of 
December 1991. 

Excise Duties 
At the December 17 meeting ECOFIN approved in 

principle the definitive system for the collection of 
excise taxes proposed by the EC Commission in 
September 1990. In its 1991 work program, the EC 
Commission identified the establishment of a definitive 
system as a priority item for ECOFIN action in 1991.18 
The Luxembourg Presidency announced that it would 
seek agreement on a legal text establishing a system 
during its tenn. 19 Also before the Council, in addition 
to a proposed directive providing for establishment of a 
definitive system, are three directives proposed by the 
EC Commission in September 1990 providing for 
definitions of the products subject to such 
taxes-mineral oils, alcoholic beverages, and 
manufactured tobacco-when frontier controls are 
removed after 1992.20 

Under the definitive system for the collection of 
excise taxes, products will be traded among member 
states free of duty through a unified system of 
authorized warehouses, regulated by the member states, 
in much the same manner as they are currently traded 
within member states. 21 Excise taxes will be paid in 
the destination country and will become chargeable 
when the goods are released from a bonded warehouse 

17 European Report, No. 1648 (Jan. 30, 1991), sec. 2, p. I. 
18 Ibid. 
19 Ibid., pp. 1-2 
20 EC Council press release No. 231-G (Dec. 17, 1990), p. 4; 

see also European Report, No. 1639 (Dec. 19, 1990), sec. 2, 
p. 4. The excise tall package submitted by the EC Commission 
on Sep. 27, 1990, consisted of a proposal for a general 
arrangement for the holding and movement of products subject to 
excise tax and proposals for the harmonization of excise duty 
structures related to alcoholic beverages, manufactured tobacco, 
and mineral oils. See The General RegiJne and Structure of 
Excises Within the Internal Market, COM (90) 430 final 
(September 1990); Proposal for a Council Directive on the 
General Arrangements for Products Subject to Excise Dwy and 
on the Holding and Movement of Such Products, COM (90) 431 
final, OJ No. C 322 (Dec. 21, 1990), p. I; Proposal for a 
Council Directive on the Harmonization of the Structures of 
Excise Duiies on Alcoholic Beverages and on the Alcohol 
Contained in Other Products, COM (90) 432 final, OJ No. C 
322 (Dec. 21, 1990), p. II; Proposal for a Council Directive 
Amending Council Directives 721464/EEC and 79132/EEC on 
Taus Other Than Turnover Taxes Which Are Levied on the 
Consumption of Manufactured Tobacco, COM (90) 433 final, OJ 
No. C 322 (Dec. 21, 1990), p. 16; and Proposal for a Council 
Directive on the Harmonization of the Structures of Excise Duiies 
on Mineral Oils, COM (90) 434 final, OJ No. C 322 (Dec. 21, 
1990)i. p. 18. 

1 COM (90) 431, art. 6-7; see also European Report, No. 
1615 (SepL 22, 1990), sec. 2, p. 7. 

10-6 

for consumption.22 The new system would take effect 
January I, 1993.23 Special documents would be required 
to accompany the goods, the content and fonn of which 
would be hannonized, and warehouse operators would be 
required to notify tax authorities of all shipments 
received and sent.24 Provision would be made for 
national tax authorities to exchange infonnation. 

Travelers' Allowances 
The compromise reached at the December 17 

ECOFIN meeting with Denmark and Ireland on 
travelers' allowances had unanimous support but is 
contingent on elimination of a reservation by Belgium 
that there be evidence by March 31 that adequate 
progress is being made on harmonizing excise tax 
rates.25 If adequate progress can be made by March 
31, the new travelers' allowances would take effect 
June 30, 1991, but with I year derogations for 
Denmark and Ireland. All travelers' allowances 
limitations are scheduled to be removed effective 
January 1, 1993, when frontier controls are to be 
eliminated. 

The compromise, which was proposed by the 
Netherlands, provides for an increase of slightly over 
50 percent in the value of goods that a traveler can 
enter tax free (from ECU 390 to 600) and increases of 
about one-third for the limits for tobacco products, 
alcoholic spirits and drinks, wine, perfume and toilet 
water, and coffee and tea extracts. The compromise 
incr~ is far less than the quadrupling of the duty-free 
VAT allowance and tripling of the duty-free tobacco 
and alcohol allowance proposed by the EC 
Commission in July 1989.26 

Corporate Taxation 
In late November 1990, the EC Commission issued 

two proPQsed directives relating to taxation of 
companies operating in two or more member states.27 

The two would supplement the legislative framework 
of the three company tax proposals adopted by the 
Council in July 1990. The first would provide for the 
abolition of withholding tax for transfers of interest and 
r9yalty payments between parent firms and their 
subsidiaries and would parallel the directive abolishing 
the withholding tax on parent-subsidiary dividends 
adopted in July 1990. The second would pennit parent 

22 COM (90) 431 final, an. 4. 
23 Ibid., art. 21. 
24 lbid., arts. 12-13. 
25 EC Council of Ministers press release, No. 231 G, of 

Dec. 17, 1990, p. 7; see also European Report, No. 1639 (Dec. 
19, 1990), sec. 2, p. S. 

26 Proposal for a Council Directive Amending Directive 
691169/EEC to Increase in Real Terms the Tax Paid Allowances 
in Intra Community Travel, COM (89) 331 final, OJ No. C 245 
(Sept. 26, 1989), p. 5. 

Tl Proposal for a Council Directive on a Common System of 
Ta.talion Applicable to Interest and Royalty Payments Made 
Between Parefll Companies and Subsidiaries in Different Member 
States, COM (90) 571 final, OJ No. C 53 (Feb. 28, 1991), 
p. 26; and Proposal for a Council Directive Concerning 
Arrangements for the Taking into Account by Enterprises of the 
losses of Their Permanent Establishments Situated in Other 



companies in one member state to write off losses of 
permanent establishments and subsidiaries in another 
member state in the same manner that a parent firm 
presently can write off such losses when the 
establishment or subsidiary is in the same member state. 
The writeoff would provide the same tax advantages to 
member-state-organized companies as is to be available 
to European companies under the draft Regulation on the 
European Company Statute. It would be available to all 
forms of companies, including partnerships. Member 
~tates would have the option of extending the writeoff to 
permanent establishments and subsidiaries located 
outside the EC.28 

The committee of tax experts is being asked to 
focus on four issues: (1) whether current disparities in 
levels of company taxation between member states 
give rise to distortions in the pattern of investment in 
the singJe market; (2) if so, whether EC action is 
necessary to remove such distortions or whether market 
forces will be sufficient to persuade member sliltes 
with higher taxes to lower them; (3) if EC action is 
necessary, whether it should try to approximate 
company tax systems, differences in company taxes 
according to the legal form of the company, the tax 
base; and tax rates; and (4) whether EC action should 
consist of harmonization, approximation, or simply the 
creation of an EC framework, and what the effects of 
such action are likely to be on EC cohesion, the 
protection of the environment, and fair treatment of 
small and medium-sized enterprises.29 The committee, 

28 EC Commission information memo P-92, Nov. 28, 1990, 
"Commission adopts two new proposals on direct taxation of 
com~anies designed to abolish certain forms of double taxation." 

EC press release of Dec. 19, 1990, concerning press 
conference of Christiane Scrivener, EC Commissioner with special 
responsibility for. taxation. 

which is to be chaired by former Dutch Minister of 
FinanceOnnoRuding, held its first meeting January 1991 
and is to report back to the EC Commission by the end of 
1991.30 

Taxation of Savings Interest 
No significant developments occurred with respect 

to the EC Commission's February 1989 proposals for a 
minimum withholding tax on savings interest and for 
strengthening cooperation between tax administrations 
or with respect to the political agreement reached in 
December 1989 by 11 members of ECOFIN with 
respect to cooperation between tax authorities of 
member states. In late July 1990, Christiane Scrivener, 
the EC Commissioner with special responsibility for 
taxation, stated that the EC Commission did not intend 
to amend its initial proposals "as long as the Council 
has not come up with a solution that is satisfactory and 
acceptable to all Member States."31 In a speech in 
November, Mrs. Scrivener stated that she remained 
personally convinced that the most appropriate solution 
was the introduction of a small withholding tax of up to 
10 percent in full discharge of liability. Such a tax, she 
said, would provide a means of putting an end to a 
bidding-down process that could lead to a zero rate.32 

30 Ibid. See also European Report, No. 1640 (Dec. 22, 
1990), sec. 2, p. 4; and European Report, No. 1646 (Jan. 23, 
199 l)i, sec. 2, p. I. 

1 Answer given by Mrs. Scrivener on behalf of the EC 
Commission, July 30, 1990, in response to Wriuen Question No. 
1135/90 of European Parliament members Francois-Xavier de 
Donnea and Willy De Oercq, OJ No. C 303 (Dec. 3, 1990), 
P· 40. 

32 EC Commission press release IP(90)945, Nov. 23, 1990, 
"Mrs Scrivener at the French Banking Association's Institute of 
Banking and Financial Studies in Paris," p. 3. 
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CHAPTER 11 
RESIDUAL QUANTITATIVE 

RESTRICTIONS 
The elimination of intraborder controls in the EC's 

effort to create a single internal market will pressure 
the EC to transform existing or residual national 
quantitative restrictions (QRs) int~ EC-wi~e quo~. or 
other protective measures, particularly m sens1uve 
areas. Although new EC-wide quotas are likely to be 
directed at Asian exporters rather than U.S. exports, 
new EC-wide barriers could intensify 
trade-diversionary effects and increase the competition 
facing U.S. exporters or U.S. subsidiaries in certain 
member-state markets. In addition, there is some 
concern that automobiles produced in the United States 
by Japanese transplants• could face barriers in being 
exported to the EC. 

Developments Covered in the 
Previous Reports 

Background and Anticipated Changes 
EC member states impose numerous QRs in the 

fonn of quotas or gray-area measures such as voluntary 
restraint agreements on a large variety of produ.cts 
originating primarily in Eastern Europe and Asia. 
Many of these QRs were established by member states 
prior to the time they joined the EC and were 
grandfathered in. Others are linked to agreements 
concluded by the EC Commission, such as the 
Multifiber Arrangement and the Generalized System of 
Preferences. Effective enforcement of national QRs is 
currently safeguarded by article 115 of the Treaty of 
Rome. 

Because the EC intends to remove all border 
conttols between the member states by 1992, national 
QRs will not be enforceable in the integrated single 
market Therefore, the EC has indic~ that it plans to 
eliminate all member-state QRs and article 115 by 
1992. However, the EC Commission has not issued 
any regulations or directives addressing QRs. The 
options facing the EC appear to be threefold: first, to 
unilaterally abandon existing national quotas; second, 
to transform existing national restrictions into EC-wide 
quotas; and third, to replace current national QRs with 
other EC measures, such as increased reliance on 
antidumping statutes, subsidization of sensitive 
industries, and higher tariffs. 

With the exception of automobiles, the EC 
Commission has not yet identified those sectors that 
would be subject to an EC-wide quota. Efforts to 
identify sensitive sectors and the impact of the 
elimination of article 115 are still under way. An EC 
Commission document issued in October 1988 listed 

I Japanese-owned assembly or production facilities in the 
United Slates. 

two sectors, in addition to automobiles, that could be 
covered by EC-wide measures-shoes and consumer 
electronics. The document also identified 12 sectors 
that have trade problems that are not EC-wide in 
dimension and that accordingly would warrant more 
defined solutions, such as subsidization. EC 
Commission officials have acknowledged that certain 
struggling industries will need some form of protection 
from imports after national restrictions are lifted. 
However, they claim that a transitional EC-wide import 
restraint in the automobile sector would not be 
extended to other industries. 

Certain QRs are being addressed by the EC 
Commission. For example, the EC is negotiating 
bilateral trade and economic cooperation agreements 
with Central and Eastern European countries and the 
U.S.S.R. that call for the elimination of member-state 
QRs imposed on exports from these countries. The EC 
and Japan are consulting regularly over the removal of 
national QRs directed at Japan. The EC agreed to 
persuade individual member states to abandon certain 
QRs aimed at Japan after Japanese officials threatened 
to request dispute settlement procedures at the GATT. 
Finally, the developing countries that are signatories to 
the Lome Convention were concerned that they would 
lose their preferential access to certain member-state 
markets for bananas and rum as a result of the EC 1992 
program. However, EC officials have noted that the 
Commission has an obligation to take into account the 
Treaty of Rome, the Lome Convention, and the GATT 
in formulating a plan for a common market for 
bananas.2 The recently renegotiated Lome Convention 
includes provisions that should safeguard the privileged 
access of the banana producing countries. 

Possible EfTects 
The first report identified three sensitive 

sectors-automobiles, footwear, and textiles and 
apparel-that would most likely be subject to EC-wide 
QRs after 1992. EC-wide quotas on these products 
would probably be directed at Far Eastern rather than 
U.S. products. Nonetheless, U.S. producers could be 
indirectly affected by this course of action. In footwear 
and textiles and apparel, a shift to EC-wide quotas 
could cause controlled suppliers to redirect shipments 
to markets where they have the greatest competitive 
advantage but that had been previously limited by a 
member-state QR, thereby increasing competition for 
U.S. exports in these markets. EC-wide QRs in 
footwear could also cause trade diversion to the United 
States. 

Both U.S. auto exporters and U.S. auto makers 
with production facilities in the EC could benefit from 
the dismantling of member-state quotas and the 
subsequent protection afforded by an EC-wide restraint 
on Japanese auto imports. U.S. auto producers and 
their EC subsidiaries may experience increased 
marketing opportunities in the EC. Although U.S. 
firms are well-positioned to meet competition from 

2 "Bananas: Debate on Post 1992 Market Regime Continues," 
EMTOfHQll Report, No. 308, (June 15, 1990), sec. S, p. 25. 
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European automakers, if Japanese producers continue 
to shift more production facilities to the EC and to 
increase their sales, the U.S.-owned automakers may 
face serious challenges to their market position in the 
EC market. In addition, if the EC institutes local­
content requirements on automobiles, Japanese-owned 
automakers in the United States could face barriers in 
exporting to the EC. U.S. transplant operations obtain 
from Japan over 20 percent of the parts used in their 
products. Some product lines of U.S.-owned 
automakers, such as the Ford Probe, Geo Prizm, 
Plymouth Laser, and Eagle Talon, are produced in 
Japanese transplants in the United States. In addition, 
Mazda purchases Navajos from Ford.3 U.S.-owned 
firms have shown some interest in exporting these 
models to the EC, even though they have not formally 
announced plans to do so. An EC quota on Japanese 
sales would thus reduce the global marketing options 
for these U.S. producers. 

There has been pressure from EC producers to 
include products from Japanese auto assembly facilities 
in the Community under any voluntary restraint 
proposal.4 However, by the end of 1990, a firm 
agreement had not been reached among EC countries 
on the length of the transitional period, the import 
ceiling for Japanese automobiles and on whether local 
content requirements would be included in any 
restrictions. 

If QRs on imports of automobiles from Japan are 
imposed, it is unlikely that trade diversion to the 
United States would occur since auto-producing 
countries already have the capacity to export to the 
United States. However, there is likely to be a 
continued increase in investment by U.S. and Japanese 
auto firms in the EC. s 

Developments During 
July-December 1990 

During July through December 1990, the U.S. 
Government continued to monitor EC efforts to replace 
member-state quotas with EC-wide voluntary restraint 

l For more information, see U.S. International Trade 
Commission, TM Effects of Grealer EcoMmic lnlegration Wilhin 
IM E11To,nan Commwtity on IM United States (investigation No. 
332-267). USITC publication, 2318, September 1990. ch. 11. 

4 MCar Quotas Cause Friction," Financial Times. Dec. 20, 
1990. 

5 For funher information on the likelihood of trade diversion 
to the United States and inveslment trends in the EC, see U.S. 
International Trade Commission, TM Effects of Greater EcollOmic 
flllegration Within IM E11Topean CommlUlity on IM Uniled States 
(investigation No. 332-267), USITC publication 2318, September 
1990, p. 11-7 and usrrc publication 2204, July 1989, p. 11-11. 
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arrangements.6 On July 18 and 19, the EC and Japan 
held exploratory talks towards a voluntary restraint 
agreement on Japanese imports to the EC. The 
informal talks continued on September 11 and 
September 13. The EC proposed that a 5-year phaseout 
of quotas on Japanese auto imports begiri after 1992. 
An EC Commission report predicted that, when 
Japanese transplants and imports were combined, 
Japanese manufacturers' share of the EC auto market 
would rise from a Communitywide average of 9.4 
percent to 18.7 percent by the end of 1997 under the 
EC proposal. Vehicles produced by Japanese 
transplants would account for IO percent of the ceiling, 
and imports would amount to 8.7 percent. EC 
members who do not currently limit Japanese car 
imports would not be required to adhere to these limits 
in their national markets under the proposal.7 Whereas 
Japanese auto companies reportedly supported the 
proposal, Italy and France strongly opposed it 8 Total 
European car sales fell in 1990, and domestic 
manufacturers in these two countries have experienced 
declines in market shares in the EC market. Under the 
compromise, Japanese imports would be limited to a 
5.7-percent share of the French, Italian, and Spanish 
markets. Vehicles produced by Japanese transplants 
would be limited to a 5.4-percent share of the Italian 
and French markets and a 13.3-percent share of the 
Spanish market9 

During the final 6 months of 1990, there were no 
significant developments with respect to national QRs 
in other sensitive sectors. 10 However, Caribbean 
nations continued to seek assurances that the 
preferential access to certain member-state markets for 
bananas will continue after 1992. The EC has not 
adopted a final position on reform of the banana 
market. 

6 For more information, see U.S. International Trade 
Commission, TM Effects of Greater Economic l111egration Wilhin 
IM European Communily on the Uniled State,,.......&cond Followup 
Report (investigation No. 332-267), USITC publication 2318, 
~bcr 1990, pp. 20-5 to 20-14. 

7 Jon Oioy, MJapan-EC Relations: More Ups and Downs," 
Japan &ollOmic Journal, Oct 26, 1990, pp. 5 and 6. 

8 Bruce Barnard, MEC-Japan Trade Tensions Simmer as Fann 
Refonn Holds Spotlight," Jo11TNJI of Commerce, Nov. 21., 1990. 

9 UCars: Mrs. Cresson Rebukes Commission and Appeals to 
Manufacturers," EwroPeJJn Report, No. 1615, (Sept. 22, 1990), 
sec. 4, p. 7. In November, all of Europe's auto producers, except 
for Peugeot had agreed to support the Commission's plan. In a 
written submission to the Commission, the leading three leading 
producers-Volkswagen, Fiat, and Renault-stated that European 
policy for creating a single market for autos must be based on 
wreciproci1y in opening Japanese and European markets, the right 
of Europeans to benefit first from gains in the market, and the 
introduction of support measures for the industry ... " wEuropean 
Cannalters Lobby EC for Protection From Japanese," Financial 
Tunesd Dec. 3, 1990. 

1 For more background, see USITC, Effects of EC 
llllegration, usrrc publication 2204, July 1989, ch. 11; and 
USITC, Effects of EC l111egra1ion, USITC publication 2268, 
March 1990, ch. 11. 
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CHAPTER 12 
INTELLECTUAL PROPERTY 
Intellectual property rights in the EC are important 

to U.S. business interests, particularly for firms selling 
high-technology products that require significant 
development expenses and investments. With the 
advent of the 1992 program, the EC is establishing 
EC-wide regimes or partial harmonizations of national 
law on intellectual property. 

Developments Covered in the 
Previous Reports 

Background and Anticipated Changes 

Semiconductor Mask Works 
Council Directive 87/54 directs EC member states 

to enact laws for protection of semiconductor 
topographies (mask works), conforming to minimum 
standards in the directive. Most member states have 
complied or are complying with this directive. The EC 
Commission has, however, commenced formal 
complaint proceedings against Greece under article 169 
of the EEC Treaty for the failure to implement the 
mask works directive in a timely manner. 

The EC Commission proposed extending 
protection under the mask works directive for natural 
and legal persons of third countries past ·the 
then-current November 7, 1990, deadline. Such 
protection would be permanent or temporary, 
depending on whether the third country offers 
permanent or interim protection to natural and legal 
persons of the EC. 

Trademarks 
Most member states have well-developed and 

generally similar trademark laws and have sought 
harmonization by creating an EC lrademark regime 
parallel to the existing national regimes and by seeking 
partial harmonization among national regimes. 
Council Directive 89/104 is not a full-scale 
harmonization but is intended to approximate 
member-state laws on trademarks acquired by 
registration. Proposed Regulation (84) 470 would 
establish an EC-wide regime for 1rademarks with 
enforcement in the national courts. Proposed 
Regulation (85) 844 would implement the Regulation 
on the Community Trade Mark. Proposed Regulation 
(86) 731 would set rules of procedure for the Board of 
Appeals. 

Copyright 
Most of the member states have well-developed 

copyright laws. Green Paper (88) 172 is a consultative 
document discussing piracy, home copying of sound 
and audiovisual works, distribution and rental rights for 
sound and video recordings, computer programs, data 

bases, and external aspects of copyright protection. It 
contains suggested courses of action that may be 
formally. proposed and implemented by the EC or 
member states. In one area, computer software, a 
directive was proposed ((88) 816). It would require 
member states to conform or to enact laws to treat 
computer programs as literary works under their 
national copyright laws and sets certain. minimum 
standards and rights. The European Parliament gave its 
approval to the proposed directive but called for 
several amendments. 

- Patents 
Although most member states have well-developed 

patent laws, the patent protection of biotechnological 
inventions is a major new issue. Proposed Directive 
(88) 496 would achieve partial harmonization of the 
patent laws of the member states with respect to 
biotechnological inventions. It provides, among other 
things, that an invention cannot be considered 
unpatentable simply because it is composed of living 
mauer. 

Proposed Regulation (90) IOI would create a 
Communitywide system for obtaining a 
"supplementary protection certificate" to extend, for a 
limited time, the term of certain patents for medicinal 
products granted by the member states under their 
national laws or patents granted under the "European 
Patent Convention for those products, when the 
marketing of those products has been delayed because 
of marketing authorization requirements. 

P~ible Effects 

Semiconductor Mask Works 
Directive 87 /54 should provide increased market 

opportunities in the EC for U.S. semiconductor firms. 
The United States has more than $2 billion invested in 
semicon.ductor operations in the EC, and U.S. fimis 
account for more than 40 percent of the European 
market, through local production and ·exports 
combined. Protection provided by the directive should 
facilitate both U.S. investment and, to a lesser extent, 
exports. Strong U.S. protection makes trade diversion 
to the United States unlikely, but competition in some 
third-country markets may increase as a result of trade 
diverted from the EC. 

Trademarks 
The creation and administration of an EC 

trademark will· simplify the acquisition of trademark 
protection by non-EC suppliers, in addition to 
enhancing the average protection-and presumably 
enforcement-EC-wide.· Similarly, the approximation 
of the trademark laws of member states can be 
expected to enhance protection and somewhat simplify 
acquisition by ensuring that registration and protection 
are handled similarly by all the member states. U.S. 
finns own a disproportionately large share of 
internationally well-known trademarks and should 
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benefit accordingly. The effect of an adequately 
enforced EC trademark would be to protect and 
encourage U.S. investment. . However, the overall 
benefit is expected to be moderate at best, because 
trademark protection is already very good in the EC as 
a whole and U.S. losses due to violations of trademarlc 
rights in the EC are on the low end of the scale 
internationally. 

Copyright 
Assuming that directives result from the Green 

Paper, the harmoniz.ation and strengthening of the 
member states' copyright laws is expected to reduce 
piracy within the EC and increase the market for 
legitimate products regardless of origin. As such, both 
U.S. exports and U.S. investment in the EC would 
benefit to a great degree. The extent of protection in 
the proposed computer software . directive is 
controversial, and its possible effects depend on· how 
that controversy is resolved. 

Patents 
Proposed Directive (88) 496 · will probably 

liberalize trade by creating opportunities for U.S. 
producers of biotechnological products to enter the EC 
market. . Greater patent protection would not· only 
stimulate research and development in this industry, it 
would also reduce the risks associated with introducing 
biotechnological products into a new market U.S. 
industries most likely to benefit are agriculture and 
chemicals. The proposed directive will probably 
benefit U.S. investment by creating opportunities for 
scale economies in research and development, thus 
allowing finns to more easily expand across 
member-state borders. 

Proposed Reg~tion (90) 101 ,will increase the 
period of exclusivity for pa~nts qualifying for th,e 
"supplemental protection certificate," and thus will 
increase the period during which the firm holding the 
patent may recover its investment in the product. . T.he 
regulation would thus encourage . research and 
development and innovation. These benefits would 
apply to U.S. firms operating in the EC. 

Developments Since the Last 
Followup Report ' 

Since the last followup report, the EC Commission, 
on September 6, 1990, proposed a Council regulation 
on the creation of a Community regime for plant 
variety rights ((90) 347)1, which is discussed below. 

In addition, on October . 18, · 1990, the EC 
Commission proposed an amended computer software 
directive ((90) 509).2 On December;13j 1990, the EC 
Council arrived at a common position with respect 

1 Official Jownal of the Ewopean Comnwnilies (OJ), No. 
C-244/1 (Sept. 28, 1990). 

2 OJ No. C 320/22 (Dec. 20, 1990). 
3 See notice at OJ No. C 71/l (Jan. 25, 1991). 
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to that amended proposed directive, further amending it 
before sending it on to the European Parliament for a 
second reading. 

Among other changes, article 1 of the amended 
directive resolves any question about the originality 
standard by providing, among other things, that a 
computer program will be protected if it is original in 
the sense that it is the author's own intellectual 
creation. 

Article 5 provides that a person who lawfully 
acquires a copy of a program may reproduce and adapt 
the program as necessary for the use of the program, 
subject to contractual provisions to the contrary. In all 
cases, the making of a backup copy by any lawful user 
will be pennined. Article 5 is one of two articles that 
address the question of reverse engineering. Article 5 
provides that a lawful user of a program may observe, 
study, or test the functioning of the program to 
detennine. the ideas and principles that underlie any 
element of the program if he does so while lawfully 
loading, displaying, running, transmitting, or storing 
the program. The major provision relating to reverse 
engineering .is article 6. 

Article 6 provides that it is permissible to 
reproduce and translate the code if doing so is 
indispensable to achieve the interoperability of an 
independently created program with other programs. 
Ho.wever, three conditions must be met to take 
advantage of this provision. First, the acts must be 
perf onned by a licensee or someone having a right to 
use the program (or their agent). Second, the 
infonnation necessary to achieve interoperability must 
.not have previously been readily available to those 
persons. Third, the acts must be confined to the parts 
of the original program that are necessary to achieve 
interoperability. Article 6 specifically provides that the 
infonnation obtained may not be used for purposes 
other than achieving interoperability and may not be 
passed on to others except when necessary to achieve 
that purpose. It also provides that the information may 
not be used for the development, production, or 
marketing of a program substantially similar in 
expression or for any other act that infringes copyright 
in respect of the original program. A final provision in 
article 6' refers to the Berne Convention and provides 
that article 6 "may not be interpreted in such a way as 
to allow its application to be used in a manner which 
unreasonably prejudices the rightholder's legitimate 
interests or conflicts with a normal exploitation of the 
computer program· .. " 

Article 8 provides that the Berne Convention 
standard for the term of protection for literary works 
(generally, life of the author plus 50 years) will apply 
to computer programs. 

Also in the copyright area, on December 13, 1990, 
the EC Commission proposed a Council directive on 
harmoniiing rental and lending rights ((90) 586).4 

This proposed directi_ve would require EC member 

4 OJ No. C 53135 (Feb. 28, 1991). 



states to provide a right to authorize or prohibit the re11tal 
and lending of originals and copies of copyright works. 
This right would pertain to auth.ors, perfonning artists, 

. phonogram producers, and to producers of the first 

.. : fixations of cinematographic works. The proposed 
. directive would also provide for protection in the field of 

. ,:·rights related to copyright. A more detailed discussion 
will appear in the next report in the context of several 
other anticipated proposed directives in the copyright 
area. 

On December 11, 1990, the EC Commission also 
proposed a Council decision ((90) 582)5 that would 
require all member states to adhere . to the Berne 
Convention on Literary· and Artistic Works and the 
Rome Convention, dealing with neighboring rights. 
According to the EC Commission, this decision will 
lead to a common base of harmonization that will ease 
the construction of a "Community edifice" for 
copyright and neighboring rights. It would also 
contribute to the fight against piracy. 

Finally, the .Council issued two decisions 
(90/510/EEC and 90/511/EEC, both dated October 9, 
1990)6 adopting the EC Commission's proposals, noted 
above, for continuing the extension of protection under 
I.he already-adopted mask works directive to nationals 
of third countries. The EC Commission supplemented 
these with a decision of its own on Octc>ber 26, 1990 
(90/541/EEC). 7 

Plant Variety Protection 

Background 
Member states of the EC provide patentlike 

protection for new plant v.arieties under their various 
national laws. These laws differ from one another, 
sometimes in quite significant ways. The EC 
Commission has proposed a regulation that would 
create . a Communitywide . system for obtaining 
protection for plant varieties that would be exclusive of 
national regimes. 

Anticipated Changes 
Proposed Regulation (90) 34 7 would create a 

self-contained Community regime for the protection of 
plant varieties. For plant varieties as a result of 
breeding or discovery, the regime would be the ·sole 
and exclusive source of plant variety protection rights 
in the Community. Such rights would be granted on 
application to and review by a Community Plant 
Variety Office (CPVO), for which elaborate procedural 
and administrative provisions are set out. 

Varieties would be protected if they are distinct, 
homogeneous, stable, and new and if a variety 
denomination exists for them. Whereas parts of plants 
may qualify for protection, individual cells and cell 
lines are excluded from coverage. 

5 OJ No. C 24/5 (Jan. 31, 1991). 
6 OJ No. L 285/29 and L 285!31 (Oct 17, 1990). 
7 OJ No. L 307/21 (Nov. 7, 1990). 

The rights granted entitle the holder to exclude 
others from reproducing or propagating the variety. 
Individuals, other parts of plants, harvested material of 
the variety, or products obtained directly therefrom 
may not be offered, sold, used, or imported without 
authorization of the rightsholder. These rights may not 
be exercised in such a way which is contrary to the 
public interest Among the public interest factors that 
-must be considered is agricultural production, for 
. which a special provision has been made. Under this 
· provision, growers of propagating material for which a 
Community plant. variety has been granted may, in 
certain cases, be, authorized to plant on their own 
property any products harvested from that material. 
Further, the rights granted to the holder do not apply to 
noncommercial or experimental uses by others, and, 
with respect to acts involving individuals of a variety, 
are exhausted on the first lawful sale of that individual. 

The term of .the Community plant variety right 
would be 30 years from the end of the calendar year 
following grant or, in the case of varieties of vine and 
tree species, 50 years. 

The gi-ant would be subject to revocation or 
cancellation under certain conditions. It would also be 
subject to compulsory licensing, providing the CPVO 
finds that such licensing is economically acceptable to 
the holder of the right and that such license is required 

. by the public interest, especially to supply the market. 

· The grant of protection is exclusive. Varieties that 
are the subject matter of Community plant variety 
rights may not be patented nor be the subject matter of 
national plant variety rights. 

Infringement actions would be brought in the 
national courts . of the member states. Those courts 
coul.d issue injunctions, award damages, and award 
certain supplemental relief. In such actions, the 
Communiiy plant variety right must be treated as valid, 
though proceedings may be stayed during the pendency 
of revocation or cancellation proceedings before the 
CPVO. 

Possible Effects 
This proposed regulation is likely to have a small 

but beneficial effect on U.S. exports of seed and plants 
and on U.S. investment in the EC. Most EC member 
states already largely protect the intellectual property 
rights of U.S. ·seed companies; nine of the twelve EC 
countries are currently members of the International 
Union for the Protection of New Varieties of Plants 
(UPOV Convention), as is the United States. 8 There 
have been few trade complaints against infringement 
within EC member states of U.S. seed rights in recent 
years. This proposed regulation should ease the legal 
process within the EC to obtain plant protection and 
thereby may benefit U.S. exporters and U.S. companies 
operating within the EC. 

8 Greece, Portugal, and Luxembourg are not members of 
UPOV. 
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The proposed regulation would create a single 
agency to grant plant-pro~tio~ for all EC mem~r 
states, unlike the current s1tuauon where proteet1on 
must be obtained in the individual member stat.es. In 
addition, the regulation grants plant variety rights for 
30 years for all plants except vine and tree species, 
which are given a 50-year term of proteetion. The nine 
EC countries that are members of the UPOV 
Convention are currently obligated to grant proteetion 
for no less than 15 years. Under U.S. law, plant 
protection extends either for a 17- or_an 18-year tenn, 
depending on whether protection is obtained under the 
patent law or under the plant variety protection law, as 
explained below. 

U.S. exports to the EC 
U.S. domestic sales of seed exceeded an estimated 

$2.5 billion in 1989, and total U.S. exports of seed 
exceeded an estimated $460 million in that year. 
Hybrid com seed makes up about one-quarter of world 
seed sales, and hybrid varieties are used extensively for 
sugarbeet, sorghum, sunflower seed, and many 
commercial vegetables such as broccoli, onion, and 
squash, according to the U.S. Department of 
Agriculture. U.S. seed companies both conduct 
extensive research and development for new seed 
varieties and produce the varieties once developed 
("grow out operations"). 

U.S. seed companies have become multinational 
enterprises over the past two decades and have been 
integrated into biotechnology and chemical companies 
that produce and market worldwide. There has also 
been a noticeable increase in consolidations in the U.S. 
seed industry as numerous seed firms have been 
acquired by larger agricultural input suppli~rs, 
including EC-based companies.9 Other than the Umted 
States and the EC, Japan and Australia are the other 
leading exporters involved in seed and plant 
development and trade. 

U.S. law provides for plant protection largely via. 
the plant patent law and the Plant Variety Prot.eetion 
Act The holder of the patent or plant variety 
protection certificate generally has the exclusive right 
to reproduce, sell, or use the plant. The Plant Variety 
Protection Act provides protection for most sexually 
reproducing seed varieties (e.g., com, soybeans, 

9 "The Biotech Big Shots Snapping Up Small Seed 
Companies," BusiMss Week, June 11, 1984, pp. 69-70. 
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and most field crops) for 18 years, subject to certain 
exemptions. Asexually (grafted or budded) varieties 
(e.g., flowering shrubs and plants and fruits) receive plant 
patent protection for 17 years. In some instances, utility 
patent prqtection for 17 years may be available. 

U.S. exports of seed to the EC (which would be 
affected by this proposed regulation) are believed to 
have been nearly $140 million in 1989. U.S. expo~ to 
the EC of other floricitlture products, such as hve 
plants and bulbs, could be affected as well, but . s~ch 
exports are believed to be small (less than $14 m1lhon 
in 1989). 

Sales of U.S. seed are generally already proteeted 
in most EC member states, as are operations of U.S: 
subsidiaries. There is strong bilateral trade and 
investment between EC and U.S. seed companies, with 
products and investment occurring in both directions. 
EC countries have traditionally provided strong plant 
protection. 

Diversion of trade to the U.S. market 
No diversion of trade from third countries to the 

United States is likely to result from this proposed 
regulation. It will harmonize and simplify obtaining 
plant prot.eetion within the EC and thus will make the 
EC a more attractive import market for world exports 
of protected plants and seed varieties. U.S. imports of 
seed have amounted to about $130 million annually in 
recent years, with about 40 percent coming from 
Canada, the EC, and Japan. 

U.S. Investment and operating· conditions in 
the EC . 

U.S. seed companies have extensive subsidiaries or. 
commercial operations in the EC. EC compru:iies 
likewise own a number of U.S. seed companies. At 
present, seed companie5 desiring to obtain plant 
protection are required to do so in each of the EC 
member states. 

U.S. industry response 
There is likely to be no effect on' the U.S. industry 

in a practical trade manner. The regulation will 
simplify the process of obtaining plant protection 
within the EC and will extend the plant protection to ~O 
years for most plants (above the current minimum 
period of protection in the nine EC member states that 
are signatory to the UPOV Convention). 



PARTill 

IMPLICATIONS OF EC MARKET INTEGRATION FOR GATT~ THE 

URUGUAY ROUND, AND 0THERINTERNATIONAL COMMITMENTS 





CHAPTER13 

EC INTEGRATION, THE GATT, AND THE URUGUAY ROUND 



CONTENTS 

Page 
Developments covered in the previous reports . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-3 

Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-3 
Anticipated changes and possible effects . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-3 

Developments since the second followup repqrt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-3 
Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-3 
Anticipated changes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134 

Trade-related intellectual property rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134 
Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134 
Issues involved . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134 
Continuing negotiations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-4 

Health and phytosanitary measures . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-5 
Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-5 
Issues . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-5 

Standards code . . . . . . . . • . • . • . . . . . . • • • . . . . • . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-5 
Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-5 
EC proposals . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-6 

Safeguards . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-6 
Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-6 
EC proposal . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-6 

Customs-related topics .•...••.•...••...•....•....•... _. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-6 
EC waiver as to German unification . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-7 
Other areas under negotiation . . . . . . . . • . . . . . . . • . . . . .. . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-7 

Possible effects .•...............•......•..•.•.... .".. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13-7 

13-2 



CHAPTER 13 
EC INTEGRATION, THE 

GATT, AND THE URUGUAY 
ROUND 

Developments Covered in the 
Previous Reports 

Background 
. · The Uruguay Round of Multilateral Trade 

Negotiations, initiated in 1986, is the eighth 
GAIT-sponsored effort to liberalize world trade. The 
United States and other signatories to the GAIT (now 
numbering over 100 countries) launched the 
negotiations in Punta del Este, Uruguay, in order to 
continue and further the reductions in tariff and 
nontariff barriers to trade resulting from seven earlier 
rounds. Scheduled to end in December 1990, a major 
aim of the Round is to bring certain new areas within 
the scope of the GAIT-namely, services, trade-related 
invesunent measures (TRIMs), and trade-related 
aspects of intellectual property rights (TRIPs). Other 
negotiating objectives included strengthening GAIT 
rules (on safeguards, subsidies, antidumping, standards, 
dispute settlement, licensing, and balance of payments 
measures) and adopting reforms applicable to 
agricultural trade. 

Some subjects taken up in the Geneva negotiations 
are likewise involved in or related to EC directives 
aimed at achieving the single market Three areas, 
services, TRIMs, and TRIPs, are included both in the 
Uruguay Round and in the 1992 program. Other 
negotiating topics in the Uruguay Round-safeguards, 
nontariff measures, and agriculture-are under review 
in the EC principally because of the GAIT 
negotiations, not because of the move toward the 
internal market. Until the Round is officially 
concluded and its outcome determined, no changes in 
EC policies that might be needed to meet obligations 
assumed under any GAIT agreements achieved can be 
specified. 

Anticipated Changes and P~ible Effects 
Most ·directives recommended in the EC 

Commission's White Paper have already been 
approved to carry out the single market program, and 
appear to have been formulated to achieve goals largely 
unrelated to the multilateral GAIT process. In view of 
the timing of the Round, however, this level of progress 
has prompted outside concerns as to the EC's freedom 
to negotiate. Because of recently achieved internal 
consensus on difficult issues and the volume and 
implementation of new directives, it has been 
suggested that the EC may be less able or willing to 
negotiate related issues in the Round or to change 
internal law to carry out GATT agreements (including 
directives outside the 1992 program). On the other 
hand, EC internal pressures and budgetary constraints. 

may lead to changes in some EC Uruguay Round 
positions. 

Some EC positions in Geneva have seemed to 
suggest that a degree of concern is justifiable. The 
United States and the EC take a different approach to a 
number of subjects common to the 1992 program and 
the Uruguay Round. First, with respect to trade in such 
services as banking, the United States has supported a 
special or separate arrangement within a multilaterally 
approved framework services agreement. The EC, by 
contrast, has advocated liberalization of the financial 
industry based on the model in its 1992 program 
banking directive. Second, the United States has again 
sought strong multilateral. standards to protect 
intellectual property rights. The EC proposals are 
generally less comprehensive and offer fewer 
protections because differences remain in its internal 
policy. 

In the negotiations on nontariff measures, the 
United States has focused its efforts on obtaining 
generally applicable principles and procedures to 
govern rules of origin; recent EC regulations and 
rulings have caused uncertainty relating to the EC's 
standards for conferring origin. In the review of 
subsidies issues, the United States has sought to expand 
the list of prohibited subsidies, while the EC has 
maintained that its regional and structural adjustment 
subsidies are necessary and should not be prohibited. 
The United States has also supported the tariffication 
of nontariff barriers, including quotas, in agriculture. 
Although the EC has agreed to this proposal in 
principle, it has nonetheless sought to maintain such 
restrictions under certain circumstances. In all these 
areas, the extent to which the EC can and will alter 

. internal legislation to accommodate any· new 
international pacts must be ascertained after such pacts 
are adopted. 

Developments Since the Second 
Followup Report 

Background 
Following a ministerial meeting in Brussels, the 

Uruguay Round was suspended on December 7, 1990, 
because of an impasse with respect to agricultural 
issues. While progress in attaining agreements in many 
areas under negotiation was evident and while several 
draft texts or agreed bases for negotiation were 
presented to the ministers, no agreement seemed near 
on what is probably the most fundamental element of 
the Round, agriculture. Without such an agreement, 
developing countries' support for other results of the 
Round diminished, and the United States and others 
seeking substantial changes in EC agricultural policy 
are unwilling to go forward in other areas. Even with 
an agricultural pact, considerable work reportedly 
remains to be done in several negotiating groups before 
final consensus can be reached. A report on the staws 
of discussions issued on January 15, 1991, reaffirmed 
that the talks were as yet inconclusive. Discussions 
resumed in late February but will continue beyond the 
U.S. statutory deadline of June l, 1991, for the 
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submission of draft agreements to Congress under the 
so-called "fast track" procedure. 

Further clarification of the status of the Round 
should be of benefit both at the international level arid 
at the Community level regarding the conclusion of the 
internal market program. However, until the EC 
institutions bring about appropriate changes in internal 
law that may be necessitated by new obligations, the 
effects of any resulting proposals cannot be asses~; 

Anticipated Changes 
Given the ongoing talks within the EC, as well as 

in the GAIT, and the political and legislative 
implications for other negotiating countries, it would 
be premature to state that a package of new agreed 
obligations will likely emerge. Some negotiating 
groups other than that on agriculture were also unable 
to gain consensus on the basis for negotiations (the key 
matters to be included in any agreement) in critical 
areas, much less to adopt provisions to cover those 
areas. In some groups, individual countries-the 
United States, the EC, Japan, India, and other 
participan~are said to have blocked portions or all of. 
various draft texts. Nor is it clear.that all countries will 
be able to act expeditiously to adapt domestic 
legislation and give effect to such obligations. The 
fonn and substance of such national legislative changes' 
are as yet unknown. At best, a brief summary on 
several key issues that are involved in both GAIT and· 
the 1992 process can be provided herein, with the 
possibility that rapidly moving events may occur after 
the time. frame covered in the present report. 

Trade-Related Intellectual Property Rights· 

Background 
Progress was made during the fall in attammg 

agreement on TRIPs, and an ad referendum agreement 
was on the table by December 3. Several issues 
remained, including whether protection should be 
given to pharmaceutical patents and the level of 
protection accorded to computer software.1 When the 
Round is reconvened, it is expected that the tabled 
agreement will fonn the basis for new discussions 
despite these outstanding issues.2 The technical 
complexity of such issues and the disagreements 
among developed countries and among developed and 
developing countries, have delayed work on the text 

Issues Involved 
Seven areas are at issue in the negotJ.atJ.ons: 

copyright and related rights, trademarks, geographical 
indications, industrial designs, patents, layout designs 
of integrated circuits, and trade secrets and 

1 Louis J. Murphy, "Brussels Minis~rial Inconclusive: GATT 
Talks Suspended 10 Allow Countries 10 Reflect on Positions," 
BwsiMss AIMrica, Jan. 14, 1991, p. 14; "Sudden Halt to Final 
Session of Uruguay Round,'' Ewropean Report, No. 1636 (Dec. 8, 
1990), sec. 5, p. 13. 

"Katz Says Agriculture Is Not the Only Problem in Stalled 
Uruguay Round,'' Inside U.S. Trade, vol. 8, No. SI (Dec. 21, 
1990), p. 13. 
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commercially valuable undisclosed information. The EC 
and the United States have differed on several points, 
including a proposal on industrial design, patent grants 
based on the first-to-invent principle (rather than 
first-tO.:file), protection of geographic appellations, and 
the harmonization of laws. The problems result primarily 
from the dissimilar preexisting systems in the EC 
member states and the United States. 

The EC, Norway, Finland, and Sweden tabled a 
joint proposal calling for protection of industrial or 
novel designs. A coalition of U.S. consumers and 
business objected, claiming that the wording would 
unacceptably broaden the definition· of industrial 
design and limit competition in the U.S. "crash parts" 
market. They reportedly prefer a previous U.S. 
proposal that protects designs on terms consistent with 
present U.S. patent laws but which was tabled in May. 

Other unresolved patent and copyright issues 
include the existing U.S. practice of protecting the 
inventor, contrasting with EC protection of the first 
person to file.for a patent.3 Also, the EC maintains 17 
geographic appellations (primarily for wine) that 
preclude use by others of place names for products 
similar to those originating in the named EC region.4 

At . issue is whether these names are protectable by 
copyright Last, another obstacle is presented by EC 
efforts to get the United States to adopt legislation that 
mirrors the EC's intellectual property regimes, which 
are being harmonized in the internal market program.s 

Continuing Negotiations 
Several issues must still be resolved, including the 

structure and international implementation of any 
agreement obtained, its relationship to GAIT, dispute 
settlement, standards issues regarding patents, the 
protection of undisclosed information, and transitional 
or special arrangements to apply to developing 
countries. Other questions include "moral rights" 
under copyright; the protection of computer programs, 
perf onners and broadcasters under copyright; the tenn 
of protection for sound recordings and for patents; and 
potential . patent protection for plant and animal 
varieties.6 A full discussion may be found in the 
chapters on intellectual property in the reports in this 
investigation. 

3 "Glimmer of Hope Over Intellectual Property Deadloclc," 
Ewropea/I Report, No. 1615 (SepL 22, 1990), sec. S, p. 6. The 
United States is the only country 10 award patents on the basis of 
"first -to-invenL" All other C01D1tries, including the 12 EC 
member states, follow a "first-10-file" system. 

4 "No Major Breakthrough Over Quadrilaterals at Uruguay 
Round Stumbling Blocks," EwropeQ/I Report, No. 1622 (Oct. 17, 
1990), sec. 5, p. 2; Murphy, "Brussels Ministerial Inconclusive"; 
"TNC Opens 'Make-<>r-Break' Session," p. 1143. 

5 U.S. International Trade Commission, The Effects of Greater 
Economic Integration WiJhin the European Community on the 
Uniled States investigation No. 332-267, USITC publication 2204, 
July 1989, p. 12-5; "Progress in GAIT Intellectual Property Talks 
Seen Linked to Other Talks," Inside U.S. Trade, vol. 8, No. 44 
(Nov. 2, 1990), p. 7. 

6 "Dunkel Comments on Uruguay Rotmd," Inside U.S. Trade, 
vol. 8, No. 46 (Nov. 16, 1990), p. 22: "Success of Uruguay 
Round in Jeopardy, Says GAIT Director General," EruopeQ/I 
Report, No. 1629 (Nov. 14, 1990), sec. S, p. 9. 



Contrary to the United States' approach on moral 
rights, the EC gives an author absolute rights to his 
creation. In December, the EC Commission issued a 
proposed directive on audio-visual rental rights, which 
would grant authors, performers, and producers the 
right to authorize or ban rentals and. loans of protected 
works. 

Finally, the EC has opposed a U.S. proposal to 
grant patent eligibility to plant and animal varieties 
normally not accorded protection.7 In this area, the 
EC's internal policy differs from its negotiating stance. 
The EC Commission's proposed regulation, designed 
to give breeders protection for new plant varieties, 
would enable a single application and decision to apply 
throughout the EC.8 A proposed directive would 
provide that the subject matter of an invention is not to 
be considered un~ntable simply because it 
comprises living matter.9 

With respect to the overall agreement, a major area 
of U.S.-EC accord is that counterfeit and pirated goods 
should be included within it, despite developing 
country opposition. IO While no directives on this topic 
have yet been proposed in the 1992 program, a Green 
Paper on copyright protection contains detailed 
suggested courses of action to combat piracy. I I 

Health and Phytosanitary Measures 

Background 
One goal of the agriculture negotiating group was 

an agreement on sanitary and phytosanitary standards 
relating to trade, so that artificial barriers to trade 
cannot be erected on the grounds of protecting health.12 
Progress in the talks continued through the fall, 
although the potential inclusion of animal welfare, 
environmental protection, and consumer interest 
measures has not been decided.13 

The agreement would cover the harmonization of 
such health measures; linkages with competent 
international organizations; transparency; the principles 
of equivalency, national treatment, and 
nondiscrimination; disease-free or disease-infected 
areas; inspection procedures; mutual recognition of test 

7 wGATI Uruguay Round Ministerial Conference, Brussels, 
December 3-7, 1990," Supplement to E11Tope1V1 Report, No. 1634 
(Nov. 30, 1990), p. II; wu.s. 'lRIPs' Plan Would Allow 
Monopoly of Genetic Resources, Greenpeace Says," /fllernational 
Trade Reporter, vol. 7, No. 47 (Nov. 28, 1990), p. 1806. 

8 See discussion in ch. 12 of this report. 
9 Proposed Directive 881496 was disaused in USITC, Effects 

of EC /n1egra1ion, USITC publication 2204, July 1989, p. 12-10. 
10 wGATT Ministerial Conference," p. 12; wProgress in GATI 

Intellectual Property Talks," p. 6. 
11 See USITC, Effects of EC Integration, USITC publication 

2204, July 1989, pp. 12-8 to 12-9. 
12 See the second followup report in this study, USITC, 

Effects of EC /n1egra1ion, USITC publication 2318, September 
1990, p. 13-8, for background information. 

13 wusTR Hills Says GAIT Talks 'Hang in Balance' as EC 
Wrangles Over Fann Subsidies Proposal," fnltrnaJional Trade 
Reporter, vol. 7, No. 44 (Nov. 7, 1990), p. 1695; wSpecial Report: 
Dunkel Assessment of the Uruguay Round," lnsuu U.S. Trade, 
Nov. S, 1990, p. S-S. 

results, inspection, processing, and production methods; 
and consultations and dispute settlement.14 

Issues 
An apparently major problem is the EC's effort to 

include the so-called fourth criterion, factoring 
socioeconomic concerns into the standardization 
process. The United States has opposed this concept, 
which could result in more situations similar to the 
prohibition on growth hormones. IS 

Another unresolved issue is whether current 
international food safety standards for pesticides, food 
additives, and contaminants can serve as interim 
standards until equivalent standards or long-term 
agreements are established. The last question is 
whether to allow higher standards than those mandated 
internationally. The United States has sought to 
authorize stricter state and federal criteria, compared to 
international sanitary and phytosanitary standards, 
whereas the EC is attempting to establish harmonized 
internal standards. 

Standards Code 

Background 
The Agreement on Technical Barriers to Trade 

(known as the Standards Code) would be extensively 
revised under a provisionally agreed text achieved in 
late October, pending completion of the Round. The 
terms of the Standards Code, which is intended to 
ensure that technical standards and regulations do not 
unnecessarily burden trade, would be clarified and its 
scope expanded. It now covers requirements for 
processes and production methods, sets forth principles 
with which local government and nongovemment 
bodies, as well as regional bodies engaged in 
standardizing activities, are to comply, develops the 
means by which conformity assessment procedures 
carried out in other member countries are recognized, 
and improves transparency at all levels. 

The revised text would clarify the meaning of 
various terms and impose limitations and conditions on 
the imposition and use of technical regulations. 
Further consideration is needed as to the obligations of 
central governments regarding local governmental 
bodies and the relationship of the agreement to the 
outcome of negotiations on sanitary and phytosanitary 
measures. Also to be resolved is the legal form and 
status of the agreement. Many U.S. proposals on 
various subjects were incorporated into the draft 
agreement; analysis of these matters is not within the 
scope of this study.16 

14 WGATI Ministerial Conference," p. S; wuruguay Round: 
First Market-Access Offers Assessed," GAIT Focus, newsleuer 
No. 72 July 1990, p. 4. 

15 wGATI Ministerial Conference." See ch. 4 in this study, 
wStandards, Testing, and Certificatioo," for discussion of EC 
restriction on growth honnones. 

16 See Murphy, wBrussels Mininsterial Inconclusive,"p. 13; 
w Agreement on Revisioo of Three Tokyo Round Agreements," 
News of tM UrUBway Rowid of Multilateral Trade Ntgolilltions, 
NUR 042 (Oct 24, 1990), pp. 1-2; wDunkel Assessment," pp. S-S 
to S-6. 
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EC Proposals 
Recent EC efforts in this area seem to be in accord 

with internal policies developing in the internal market 
program.17 The EC has sought to strengthen 
obligations on central governments over local 
government bodies to ensure adherence to Code 
requirements.IS It offered two separate texts on the 
preparation, adoption, and application of standards by 
local government bodies and nongovernmental bodies. 
Under the first, parties would be obliged to ensure that 
these bodies comply. The alternative, simpler text 
would require all available, reasonable measures to 
ensure compliance, except as to the notification of 
proposed standards. Contacts as to such criteria would 
be among parties rather than directly with subordinate 
bodies.1'1' 

A voluntary code of good practice proposed by the 
EC would try to ensure that central government 
standardizing bodies comply with the code and that 
parties take reasonably available measures to attain 
compliance by local government, regional, and 
nongovernmental standardizing bodies. Complying 
standardizing bodies would adhere to many of the same 
requirements and procedures followed by the central 
governments. They would publish, at least 
semi-annually, work programs listing standards 
adopted in the preceding period and those currently 
under preparation.20 

Safeguards 

Background 
Article XIX of the GATT permits governments to 

take certain "safeguard" actions to protect an industry 
from sudden increases in fairly traded imports. 
However, in many instances countries have instead 
resorted to bilateral arrangements to restrict imports, 
giving rise to concerns that such measures are designed 
to gain an advantage rather than permit adjustment. 
Among the users of such pacts is the EC, especially 
with respect to its trade with Japan. 

The GATT negotiating group on safeguards has 
been examining quantitative restrictions taking the 
form of voluntary restraint agreements (VRAs). 
Similarly, in the EC's 1992 program, these "gray area" 
measures are under review in the effort to eliminate 
member-state quantitative restrictions. At present, the 
EC has identified only the automobile sector as the 
subject of future Communitywide quotas.21 

17 See fint followup report in this study, USITC, Effects of 
F.C llllegralion, USITC publication 2268, March 1990, pp. 16-11 
IO 16-13. 

II See Murphy, MBrussels Ministerial Inconclusive";MUniguay 
Round Negotiaiors Score ViC1ory in Reforming Code on Technical 
Barrien," llllernational Trath Reporter, vol. 7, No. 43, Oct. 31, 
1990, p. 1646. 

19 Art. 3.1 of proposal, reprinted in MMTN Agreements and 
Arran:Jements," p. S-3. 

Art. 4.1 and annex 3 of proposal, reprinted in MMTN 
Agreements and Arrangements," pp. S-3, S-7. 

21 See USITC, Effects of F.C /111egratio11, USITC Publication 
2204, July 1989, pp. 11-7 to 11-8, and ch. 11 in this study, 
MResidual Quantitative RestriC1ions." 
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During the GATT negottatJons, more concrete 
proposals to deal with VRAs were offered, such as a 
suggestion that any contracting party considering itself 
to be affected, directly or indirectly, by a gray area 
measure should be able to invoke dispute settlement 
procedures to establish the measure's conformity with 
GATT. An agreed basis for negotiations was attained 
earlier in the year, including provisions for the 
prohibition and elimination of these measures.22 By 
December, no approved text was before the negotiators. 

EC Proposal 
The EC has proposed the progressive renunciation 

of all existing gray area measures, with certain 
limitations, arguing that governments are using gray 
area measures to take more international trade outside 
of GATT and avoid action against all suppliers in every 
case,23 in view of the nondiscrimination principle 
underlying the GATT. However, the EC's proposal for 
progressive renunciation of gray measures contrasts 
with its recent actions, including a negotiated but still 
unimplemented voluntary restraint agreement with 
Japan on auto exports to the EC.24 

Customs-Related Topics 
Three subjects in the general area of customs 

controls would be covered by Uruguay Round 
agreements as well as by internal EC measures 
resulting from the 1992 program, including rules of 
origin, preshipment inspection, and import licensing. 
The latter draft text, which would if adopted make 
revisions to the existing Agreement on Import 
Licensing Procedures, awaits the final position of one 
of the participating countries. New notification 
requirements and other tighter criteria would apply to 
signatories, and procedures would likewise be 
improved and strengthened. 

Tentative agreements were reached on .both of the 
other two subjects. The text on preshipment inspection 
has not been approved by the Trade Negotiations 
Committee, and its final form and status are 
unresolved.25 The proposed EC common customs 
code26 would not afford legal status to documents 
prepared by preshipment companies unless 
authenticated by the customs authorities of other 
countries, under article 256. 

The text on country of origin rules would provide 
principles and procedures governing nonpreferential 

12 MGATT Talks 'Hang in Balance,"' p. 1695, and MDwtkel 
Assessment,'' p. S-4. 

23 MTokyo Round Agreements Revised,'' GAIT Fociu, 
newsletter No. 75, October 1990, p. 6; Murphy, MBnissels 
Ministerial lncooclusive,''p. 12; MUniguay Round Agreement 
Questionable as Numerous Key Disputes Remain,'' Inside U.S. 
Tr~ vol. 8, No. 42, Oct. 19, 1990, p. S-4. 

See MTalks With Japan Grind to a Halt," Ewropean Report, 
No. 1637 (Dec. 11, 1990), sec. 4, p. 6. 

~ Mainly utilized by developing COIU!tries, preshipment 
inspections are carried out in countries of expon, usually by 
private oompanies. This process may cause delays, the exposure 
of coofiden1ial infonnation, and reviews of prices of the shipped 
goods. 

26 See USITC, Effects of F.C Integration, USITC publication 
2318, September 1990, p. 7-4. 



origin determinations, which would be covered by new 
discipline on their adoption and administration. Like the 
rules employed by the United States, the EC, and by many 
other countries, the agreement would provide that origin 
should be determined in light of the concept of "last 
substantial transformation," which might be determined 
based upon changes in the tariff classification of inputs or 
certain other yet-to-be-specified means. Both the current 
and proposed future EC law on this subject, as discussed 
in chapter 17 of this report, impose additional subjective 
criteria and may require revision. 

EC Waiver as to German Unification 
The EC requested a temporary waiver of its 

obligations under article I: 1 of the GATI. In 
December 1990, the contracting parties ~ted the 
waiver for the period October 3, 1990, through 
December 31, 1992. Under the terms of the grant, the 
EC may grant duty-free treatment for particular 
imports from Eastern Europe (Bulgaria, 
Czechoslovakia, Hungary, Poland, Romania, and 
Yugoslavia) and the Soviet Union for the quantities and 
values stipulated in trade agreement obligations of the 
former German Democratic Republic. The waiver is 
intended to maintain existing trade flows and facilities 
among the parties to those trade agreements. 

Other Areas Under Negotiation 
Several other negotiating groups dealt with topics 

for which the EC's legislation and policies are 
independent of and largely unrelated to the 1992 
process. Some such subject areas presented difficult 

and novel questions and attracted numerous conflicting 
views and proposals, and some remain at an impasse 
(apart from that of agriculture). However, these areas 
are of considerable significance to the U.S. 
Government and to private interests, including 
producers, exporters, importers, and consumers. Future 
monitoring of developments in these areas is of great 
importance, but beyond the present scope of this 
investigation. Among the negotiating topics falling in 
this category are textiles, subsidies, antidumping, 
dispute settlement, services, the functioning of the 
GAIT system, and tariff reductions. In addition, talks 
on government procurement, another aspect of the · 
internal market program, have to date been reportedly 
unsuccessful. 

P~ible Effects 
It is impossible to begin to ascertain at this point 

the potential specific effects of any individual 
agreement that might result from the Round. 
Moreover, because the participants have not formally 
approved any agreements, no accurate assessments are 
possible of the changes that might eventually be 
necessary in national laws and business operations. In 
light of the objectives of the negotiating countries, 
liberalization of existing barriers to trade could be 
anticipated. However, the form and substance of 
implementing measures are unknown and could affect 
trade patterns and the activities of indi~idual firms in 
an unpredictable fashion. Future followup reports in 
this investigation will attempt to provide available 
information. 
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CHAPTER 14 
EC lNTEGRATION AND 

OTHER EC COMMITMENTS 

Developments Covered in the · 
~· 

Previous Reports 
In the initial report and first two followup reports, 

the 'chapter on EC integration and other EC 
commitments considered agreements other than the 
General Agreement on Tariffs and Trade· (GATI) that 
might impose on member states obligations that 
conflict with some aspects of the 1992 program. These 
reports considered three specific areas in which . 
possible conflicts might arise: (1) international human 
rights treaties and the Broadcast Directive, (2) codes of 
the Organiz.ation for Economic Cooperation and 
Development (OECD Codes) and reciprocity, and (3) 
bilateral memoranda of understanding (MOUs) and the 
EC global approach to certification and testing. 

The first followup report began its analysis by 
discussing generally the web of bilateral and 
multilateral agreements to which the United States and 
EC member states are signatories. · It then briefly 
discussed the allocation of responsibilities for external 
relations between the European Community and the 
nonmember states. These are set forth by the Treaty of 
Rome and relevant Treaty provisions and principles of 
customary international law relating to conflicts 
between treaties. It then turned to a discussion of the 
possible conflicts noted above. 

During the period covered by the first followup 
report, the U.S. Government raised the pos8ibility that 
the EC's "Television without Frontiers" Directive 
might conflict with principles embodied. in several 
international agreements designed to safeguard the free 
flow of information. The issue of such a possible 
conflict was raised by a local-content restriction in the 
directive that stated that when practicable, broadcasters 
should reserve a majority of broadcasting time for 
programming with EC content Such a provision, it 
was believed, presented a potential conflict with both 
the specific provisions and the spirit of certain 
international human rights treaties. These treaties 
included the Universal Declaration of Hu~ Rights, 
as well as the Helsinki Final Act and related documents 
of the Conference on Security and Cooperation· in 
Europe (CSCE) designed to prevent signatories from 
placing restrictions on freedom of speech. · 

The first followup report also discussed the 
reciprocity provision of the EC's Second Banking 
Directive. It pointed out that despite an earlier 
amendment designed to alleviate similar concerns, the 
reciprocity provision might be inconsistent with 
principles embodied in the OECD's Capital 
Movements Code. The OECD Capital Movements 
Code sets forth the goal of dismantling barriers to 
capital movements among its contracting parties, which 

include the United States and all 12 member states of 
the EC. To help achieve this goal, the code requires 
that its signatories adhere to the twin principles of 
nondiscrimination and standstill/rollback of restrictive 
practices. To an extent, the revised Second Banking 
Directive embodied the concept that ·the EC will 
restrict foreign-owned banks to the same scope of 
operations to which EC banks operating in the foreign 
country are limited, rather than granting national 
treatment Thus, it appeared to contravene the 
principle of non4iscrimination embodied in the code. 
By mandating that EC member states that currently do 
not have reciprocity requirements in their financial 
sectors adopt such requirements, the directive further 
appeared to run afoul of the principles of standstill and 
rollback of restrictive measures by code signatories. 

The final possible conflict discussed in the first 
followup report was related to the EC's program for 
harmonizing standards and its · related regime for 
certification and testing of goods to ensure that the 
goods comply with the harmonized standards. 
Specifically the report discussed the relationship 
between the EC's "Global ApiJroach to Certification 
and Testing" and certain bilateral agreements in the 
fonn of MOUs between the United States and EC 
member states. In 1989, both the EC Commission and· 
Council indicated that the EC's proposed "Global 
Approach to Certification and Testing" would affect 
certain bilateral agreements between testing . and · 

· certification bodies in the EC member states and 
corresponding entities in the United States. The EC 
had stated· that any existing bilateral agreements 

· between EC member-state testing and · certification 
bodies and third-country bodies would have to be 
renegotiated as EC-wide bilateral agreements when EC 
directives covering those products were implemented. 
Because the EC's approach was not fully developed, its 
likely effect on existing as well as future agreeinents 
between the United States and EC member states was 
difficult to assess at that time. 

In the Commission's second followup report, it was 
reported that there had been few significant 
developments in ·relevant areas during the period 
covered by that report. 

Developments Since the Second 
· Followup Report 

A group of "other commiunents" between the U.S. 
and EC member states that may be affected at some 
point in the future as a consequence of . the 1992 

· program is the network of bilateral agreements between 
the U.S. and member states concerning air transport 
As of March 2, 1990, there were (JO bilateral 
air-services agreements in force between the member 
states and third countries. 1 These agreements,. which 
are based on the Chicago Convention of 1944, regulate 

1 U.S. International Trade Commission, Tlte Effects of GreaJer 
&oNJmic /nugra1io11 Within IM European Comnt1111ily 011 the 
United S1ate~cond Followup Repon (investigation No. 
332-267), USITC publication 2318, September 1990. pp. 8-13. 

14-3 



air services between the member states and estabbsh 
procedures to fix, amo~g other things, the level of tariffs 
and capacity.2 Rights of cabotage, the right to pick up and 
transport passengers to destinati~s within a single 
country, and landing rights for air service also typically 
are negotiated bilaterally.3 A number of U.S. carriers 
have been authorized under these bilateral treaties to 
provide service between points .in different EC member 
states for years.4 Under the Federal Aviation Act, 
however, airlines based outside the United States may not 
carry passenger-$ and cargo between two points in the 
United States. s 

In earlier reports, the USITC noted that the second 
liberalizing package of air-transport directives gives the 
EC Commission the J)ower, among other things, to 
establish the right to carry passengers from one foreign 
country to another, known as "fifth-freedom rights." It 
also noted that the EC Commission had instructed the 
member states of its intention to take over the 
responsibility for · negotiatiilg future intCmational 
air-traffic agreements.6 · EC Transport Minister Karel 
van· Mien· had indicated at· that time that fifth-freedom 
rights are a Comrilunity asset that should be· ~ in 
negotiation8 to secure improved market ·access for EC 
carriers ·in the United States, Japan, and other 
third,..country markets.7 · · · . . · ·· 

On March 2, 1990, in a speech before the Federal 
Aviation Administtation 's Aviation Forecast 
Conference, Mr. van Miert elaborated ujJon the proces8· 
by-which the bilateral agreements would gradually be 
transferred to the Community. He stated that it was the 
EC Commission's opinion that dose cooperation 
among the member states in the .field of external 
relations would develop as a logical consequence of the 
gradual development of the internal market 8 Mr. van ' 
Miert' stated : that the Commission's air-transport 
proposals set up a framework for consultations between 
member states and that as :the ~o~unity becomes 

2 Ibid . 
. 3 U.S. lntemati~ Tnde Conunis~ Tlw F/fects o/Grealu 

Economic· /111egra1i°" Wilhili lite Ewopea11 C"""""11ily 011 lite 
U11iled S1a1u, (investigation No .. 332-267), USITC publication 
2204, July 1989, pp. 8-6. Cabolage has been prohibited in the 
United States since the beginning of air travel Most other 
CCJWltries have adopted laws and regulations prohibiting cabotage. 
Ibid., pp. 8-11. 

4 Ibid: 
5 Ibid . 
6 U.S. lntemational Trade Commission, TM Effecu of Grealer 

Economic llllegraliO#I Wilhin Ille EwopeOll ComntJ111ily 011 the 
Un.iled Statea--Firsl Follow-Up Report (investigation 332 267), 
USITC nnhlication 2268, March 1990, pp. 8-6. 

7 D>fci . 
1 Ibid . 
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responsible for external aviation relations, the existing 
bilateral framework will be replaced by air-services 
agreements concluded betw~ the Community as a 
whole on the one hand and a third country or third 
countries on the other. · 

On November 22, 1990, ~. Van Miert, speaking to 
major airline representatives ~t. the Association of 
European Airlines meeting in Buc;lapest confirmed that 
the EC's goal was to develop a true internal market in 
air transport within the EC and to completely abolish 
bilateral civil aviation agreements.9 He also confinned 
that third country airlines' access to the Single Market 
would be dependent on reciprocal access for 
Community airlines to third country markets. lo Mr. 
Ludolph van Hassell of the EC staff in Brussels, 
speaking to delegates to the 15th International Air 
Cargo Forum in New Delhi on air ttansport issues, 
emphasized, however, that the EC recognizes all 
e~isting air agreements and accepts that change will 
have to come through negotiation of new agreements.11 

He also suggested that cabotage in the United States 
would become a subject of negotiation after the single 
European market comes into being.12 

The U.S. Government view on the EC policy was 
expressed by Jeffrey N. Shane, Assistant Secretary for 
Policy arid International Affairs, U.S. Department of 
Transportation, who stated, "Eventually, the EC will 
buUd a common external policy and a coordinated 
negotiating approach to outside countries. The precise 
shape and timing of the external policy, however, are 
far from settled .. and the Commission's proposal for 
unified aviation negotiations is still highly 
controversial within the Community."13 Thus, as 
European integration progresses, the Community and 
U.S. officials foresee the web of bilateral air transport 
agreements being ttansfonned into a multilateral 
framework. In negotiating this multilateral framework. 
it is unclear to what extent 1992 measures relating to 
cabotage and · fifth-freedom rights will affect the 
negotiation positions of the parties. 

, 9 Ewopea11 Report, No. 1632 (Nov. 24, 1990), sec. 4, 
pp. IS-16. 

10 Ibid. 
11 "Common Man Sets Sights on U.S. Aviatim Accords," 

J011Tnal ofCDtNMn:e, Oct. 11, 1990. 
12 Ibid. 
13 Remarlts of Jeffrey N. Shane, Assistant Secretaiy for 

Policy and International Aff&irs, U.S. Department of 
Tran~tion, SH&FJAirline Bu1ines1 Conference on Europe 
1992: A Single Aeropolitical Market?, Nov. IS, 1990. The Slate 
~ent's deputy assistant secretary for transponation affairs 
has said, however, that he is not ccncemed that EC unification 
will ~ult in decreasing the operating rights within the EC of 
U.S. airlines. "U.S. Officials Searclring for Aviation Strategy," 
}011Tnal of Commuce, Aug. l, 1990, p. SB. 
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CHAPTER 15 
. THE SOCIAL DIMENSION 
·The "social dimension" of EC 92 refers to the 

efforts to harmonize different EC member-state 
policies on labor markets, industrial relations systems, 
occupational safety and health regulations, social 
welfare, ·and social security systems. Although the 
White Paper did not call for legislative aetion in this 
area. this area has received increasing attention as 
integration progresses. 

Developments Covered in the 
Previous Reports 

In 1989, the EC Commission focused its efforts in 
the social dimension area on drafting a Charter cif · 
Fundamental Sociitl Rights . (the Social Charter). 
Written in the form of a ."solemn proclamation" rather 
than a binding legal document, the Social Charter lays 
down general tenets for 12 basic workers• rights, 
including freedom of movement; employment and 
remuneration; improvement of living and working 
conditions; social seCurity; freedom of as50ciation and 
collective bargaining; vocational ttaining; equal 
treatment and opportunities for men and women; 
worker information, consultation, and participation;': 
worker health and safety protection; a minimum 
employment age of 15; rights for elderly persons; and 
rights for disabled persons. Eleven member states-all 
except the United Kingdom- approved the Social 
Charter. 

With the Council's adoption of the Social Charter, . 
the EC Commission presented an action program for 
implementation of the charter. The action program 
proposed 47 new initiatives in the social dimension 
area 

In its work program for 1990, the EC Commission 
promised to take steps to implement the most urgent 
aspects of the action program, namely · · th'e 
reorganization of working time; atypical work; and 
consultation, information, and participation procedures 
for workers. The EC Commission also stated its 
intention to continue efforts regarding education, -­
vocational training, and worker safety and health. The 
1990 work program set out 17 specific proposals to 
implement the Social Charter with regard to job 
transparency and creation, worker safety ~ health, 
equal treatment, and improvement of living and 
working conditions: 

In the worker safety and health area, the EC 
Council adopted in 1989 a Framework directive 
(89/391) and three specific directives falling 
the~nder. The three specific directives addressed 
miriiinum worker safety and health conditions, work 
equipment, and personal protective equipment. In 
1990, the EC Council adopted three more individual 
worker safety and health directives, addressing the 
handling of heavy loads, requirements for visual 

display units (VDUs), and protection from exposure to 
carcinogens . 

In June . 1990, the EC Commission presented a 
package of three proposed directives addressing 
atypical work. In combination, these directives address 
working conditions (e.g., training), pay and other 
benefits, and safety and health for temporary and 
part-time workers. In July 1990, the EC Commission 
presented a proposed directive on the organiution of 
working time, which directive sets requirements for 
night and shift work. 

Since 1985, there has been an ongoing social dialog 
between management' (represented by the employer's 
European-level org'aniution, the Union of Industrial 
and ·Employers' Confederations of Europe (UNICE) 
and the European Center of Public Enterprises (CEEP)) 
and labor (represented by the European Trade Unions 
Confederation (ETUC)). To date, these discussions 
have= produced· nonbinding ''joint options" that are 
pre5ented and discussed with employers and workers in 
each member state. In the first part of 1990, the 
management-labor committee adopted a joint option 
concerning· vocational ttaining and progressed on the 
finaliution of a joint option addressing the mobility 
within ·the European job market and its improved 
functioning. 

''Developments During 
·septem~er-l)ecember 1990 

Measures Adopted 
. . In die la~r. half of 1990, the EC Council adopted 

two : directives . concerning worker safety and 
health-<>ne addressing worker exposure to biological 
agents and the other addressing exposure of temporary 
workers to radiation. In addition, the Council of 
Ministers for Social Affairs agreed to an amendment of 
the EC's dire<;~.ve on, worker exposure to asbestos. 

The . seventh individual directive within the 
Framework , directive for worker safety and health 
addre~ employ~ exposure to biological agents.1 
The direCtive· will enter into force at the end of 1993. 
The directiv~ .provides that, by that date, a committee 
of experts· will draw up a list classifying biological 
agents according 'to th~ nature and extent of risk 
associated with exposure to the particular agent. The 
directive ·requires companies to draw up a list of 
workers e~posed tO those agents classified as 
presenting a ~rious hazard and to provide appropriate 
medical surveillance. As with the other worker safety 
and health ·directives adopted by the Council, this 
directive provides for worker training and information, 
as well as for consultation arid participation by workers 
or their·representatives. 

I Cowu:il Directive of November 26, 1990 on the Protection 
of Workers From the Rish Re/aJed to Expo.r11re to Biological 
AgenJ.s1al Work, Offu:ial Journal of the E11ropean Comm1U1iliu, 
(OJ) No:'L 374 (Dec. 26, 1990),'p. I. Ewro~an Report, No. 
1633 (Nov. 27, 1990), Internal Market, p. 9. 

15-3 



In December 1990, the Council ~dopted a directive 
intended to protect nonregular workers empl'¥ed at 
sites where they may be exposed to radiation. This 
directive also will go into effect in 1993. The directive 
applies to temporary or subcontracting employees who 
are exposed to radiation through occasional work, 
including: work at nuclear insiallations (whether civil 
or military); transportation of radioactive material; 
work with medical equipment.; and work in the food 
industry. Under the directive, these employees will be 
afforded the same protection as that afforded full-time 
employees. · . · 

The newly amended asbestos directive sets 8-hour 
worker exposure limits at 0.6 airborne fibers for 
workers using personal protective equipment and at 0.2 
airborne fibers for workers who do not have this type 
of proteCtion.3 The directive will go into effect on 
January 1, 1993, and will be reexamined in 1996 to 
~e technological progress into accounL This 
directive is unlikely to have any significant impact on 
U.S. firms in the EC or on U;S. exports, given the 
stricter exposure standards imposed by the U.S. 
Occupational Safety and Health Administtation and the 
declining use of asbestos in new construction. 

In another area related to the social dimension, the 
EC Council issued a decision allowing the European 
Commission to undertake a · Communi1l'wide 
informational campaign in support of the elderly. The 
decision recognizes that the power to take legal action 
on this subject lies with the mem~r SJaleS, rather. than 
the European Community. With this background, the 
decision allows for Communitywide funding of 
research and projects aimed at increasing p1,1blic 
awareness and promoting exchange of knowledge and 
experiences on common problems related to older 
workers and other elderly people. 

New Initiatives 

Worker Information and Consultation 
On December 12, · 1990, the. EC Commis&on 

presented a proposal for a directive on worker 
information and consultation.s The proposed directive 

. 2. Council Dinctiv~ 011 0 peratiollal ProteciiOfl of OllUitM 
Work.er.r Expo.red to IMizing Radialio11 D11ring tlwir Activitiu ill 
Colllrolled Areas, OJ No. L 349 (Dec. 13, 1990), p. 21. 
European Report, No. 1636, Inicrnal Market (Dec. S, 1990), p. S; 
No. 1621, Inicrnal Market (Oct. 11, 1990), p. 9. 

3 Council Dinctive 011 tlw Protectio11 of Work.er.r from tlw 
Rish Related to Expo.r11re to A.rbe.rto.r at WorA:. See E11Tope011 
Report, No. 1621, Internal Market (Oct. 12, 1990), p. 11; No. 
1631, Inicmal Market (Nov. 20, 1990), p. 8; No. 1633, lniemal 
Market (Nov. 27, 1990), p. 8. 

4 Council Deci.rio11 of November 26, 1990 011 C""'111111tily 
Action for tlw Eltkrly, OJ No. L 28 (Feb. 2, 1991), p. 29. · 
Ewopean Report, No. 1633, Inicmal Market (Nov. 27, 1990), p. 
7; No. 1631, Internal Market (Nov. 19, 1990), p. 3. 

' Proposal for a Council Directive on tlw E.rtablislurvlll of a 
European Worts Council i11 Comnuuiily·Scak Ulldutakillg.r or 
Growp.r of Ulllkrtalcing.r for tlu Purpo.ru of lllformilag Olld 
Co11.rulting Employeu, COM (90) S81, OJ No. C 39 (Feb. IS, 
1991), p. 10. See Bureau of Natimal Affain (BNA), 1992-Tlw 
Exter11al Impact of Ewopean U11ificatio11, Dec. 14, 1990, p. 6. 
European Report, No. 1636, Internal Market (Dec. S, 1990), p. 3; 
No. 1637, Inicrnal Market (Dec. 11, 1990), p. 14. 
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calls for the establishment of a European Works Council 
(EWC) in every "Commuhity-scale undertaking or group 
of undertakings." A "Community-scale undertaking" is 
defined as a company with at least 1,000 employees 
within the European Community and with 
establishments employing at least 100 employees in two 
or more different member states. It would apply to 
companies headquartered both inside and outside the 
European Community.6 For non-EC firms, the 
responsibility of organizing and meeting with the EWC 
will lie with the f um 's EC ~gent or, in the absence of an 
agent. with the individual enterprise employing the 
largest number of people. The directive would not extend 
to company actions affecting only operations outside EC 
boundaries, unless the employer is agreeable.7 

Under the proposal, the employees' representatives 
will meet to decide whether to open negotiations with 
central management aimed at selling up a works 
council. Any EWC will consist of from 3 to 30 
employee representatives representing each establish­
ment employing more than 100 employees. 

The proposed ~tive provides that. at the 
minimum, the EWC would have the right to meet with 
central management at leaSt once a year, with the costs 
of the meeting borne by the company. At this meeting, 
management will be obliged to provide the EWC with 
information · concerning, among others items, the 
structural, economic, and financial situation of ·the 
group, forecasts for employment, and new investment 
prospects. The directive does, however, permit each 
member state to include in its implementing legislation 
provisions allowing companies to withhold infor­
mation, which, if disclosed. would substantially 
damage the company's interest The proposed directive 
also requires member states to include legislative 
provisions forbidding niembers of the EWC from 
revealing to any ·third party information provided to 
them in confidence. · 

As noted in the previous reports, earlier drafts on 
this· subject mentioned worker participation as well as 
information and consultation.8 Although this proposed 
directive does not explicitly address "participation," it 
does mention that the EW~ should be "informed in 
good time" of any pending decisions significantly 
affecting the employees' interest and should be invited 
to give its opinion. 

Because the proposal is in the form of a directive 
rather than a regulation, its adoption would require 
implementing legislation by each member state.9 Each 

6 European Report, No. 1637, Internal Market (Dec. 11, 
1990;. p. 14. . 

U.S. Deparunen_t of Labor, discussim with representative of 
Bureau of Labor Affain, Feb. 6, Feb. 13, 1991. 

8 U.S. Inicmatimal Tra® Commission, Tlw Effects of Greater 
EcoNNnic /1111gration Within 1lw Ewopea11 Communily 011 tlu 
Uniud Statu: First Follow •. Up Report, USITC publication 2268, 
March 1990, ch. 18 (Fint Follow~ Report); Tlw Effects of 
Gnatu EcollOlftic /11tegratio11 Wilhin tlw Europea11 Comnuuiity 011 
tlw United State.r: Second Followwp Report, USITC publication 
2318, September 1990, ch. IS (Second Followup Repon). . 

9 USITC, Tiu Effects of Gnater Economic /111egrati011 Within 
the European Comnuuiity on tlu United Statu, USITC publication 
2204, July 1989, p. 1·18 (Initial Rcpon). 



member state is required. to ensure compliance by 
management and employees of establishments located 
within its territory, irrespective of whether the central or 
controlling management of the company is located in that 
country. The proposed directive specifies that it sets only 
minimum requirements for member states; the directive 
expressly allows member states to pass or apply laws 
mpre favorable to employees. 

Finally, the legal authority for the proposed 
directive lies in article 100 of the EEC Treaty. Under 
this article, unanimous approval by the Council of 
Ministers is requilfd.10 It has been reported that the 
United Kingdom,' which has consistently voiced 
opposition to legislation in this field, may veto this 
directive.11 . 

The U.S. industry groups tha1 have been following 
this subject are studying the proposal further to 
determine the extent, if any, to which the directive 
would have extraterritorial effects.12 In addition, the 
U.S. groups are working in conjunction with EC 
industry groups tO evaluate other aspects of the 
directive. Preliminarily, industry has voiced some 
concern tha1 the directive is too weak on the protection 
of confidential infonnation. 

As a general matter, the proposed directive 
reportedly formalizes a practice already 
institutionali7.ed at a number of European companies, 
including Volkswagen, BSN, Elf-Aquataine, and 
Thomson.13 However, for the majority of both 
EC-based and non-EC-based finns, the directive would 
require substantial structural changes. It has been 
reported that some industry sources believe the 
directive creates a system tha1 is inefficient, remote 
from workers, and conttary to the trend towards 
decentralization.14 There is also concern· among 
industry sources that this directive will open the door 
for compulsory Communitywide collective bargaining. 
In addition, for U.S.-based finns with operations in the 
European CommUnity, the directive could impose 
substantial organi7.ational changes to the extent it 
requires the creation of a single EC mana~ment 
structure for reporting and negotiating purposes.15 

Proof of Work Contracts 
In late 1990, the EC Commission proposed a 

directive ~uiring written work contracts or the 
equivalent 16 The proposed directive requires 

10 See Initial Report, p. 1-13; Fint Follow-Up Report, p. 
18-4. 

11 BNA, 1992-Tlt4 EzurMl Impact of E11TOfHOll U11ijicalio11, 
Dec. 14, 1990, p. 6. 

12 U.S. Depanment of Labor, Representative d Bureau of 
Labor Aft'ain, c:onvenatian with USITC 1taff, Feb. 6; Feb. 13, 
1991. 

13 EllTopean Report, No. 1636, Internal Market (Dec. 5, 
1990ll ~lit. 1992-The ExlerllO/ Impact of &ropea11 U11ifu:alio11, 
Dec. 14, 1990, p. 6. 

15 U.S. Depanment of Labor, discu11ion with rqin:sentative 
of Bun:au of Labor Aft'ain, Feb. 6, Feb. 13, 1991. 

16 Proposal for a C01111Cil Directi'IJI on a Form of Proof of a11 
F.mploymelll RelalioMltip, OJ No. C 24 (Feb. 21, 1991), p. 3. 
See E11TOpean Report, No. 1634, Inteinal Market (Dec. 29, 1990), 
p. 2. 

some. written proof of a working relationship for all 
employees working more than 8 hours a week. The 
document could be in the fonn of an actual contract as 
prescribed by national or local laws, or could reference to 
a particular collective bargaining agreement that will be 
applied. 17 In other cases, the proposal recommends that, 
within 1 month of the onset of employment, the employer 
provide the employee with a written document providing 
mformation on the parties' identities; the workplace; the 
type and category of work; the duration of the 
employment relationship and the tenns for tennination; 
the wages and payment procedures; and any applicable 
collective bargaining agreemenL 

For some member states, such as Spain, adoption 
of the directive would require little, if any, change from 
current laws.18 For other member states, particularly 
the United Kingdom and Ireland, the directive proposes 
major changes in that local traditions in these countries 
often favor oral, rather than written, commiunents.19 
As with the worker consultation proposal, the proof of 
contract directive is based on the authority of EEC 
Treaty Article 100, and is subject to unanimous 
approval.20 · 

Worker Safety and Health 
Since the last followup report, the EC Commission 

has proposed several new directives governing worker 
safety and health. These directives address the 
protection of pregnant women in the workpiace,21 
protection of workers at temporary or mobile 
worksites,22 and medical assistance for workers at 
sea.23 All of these directives were proposed under the 
authority of the worker safety and health provision of 
EEC Treaty article l 18A and therefore can be adopted 
by a qualified majority of Council members.24 

The proposal concerning pregnant workers would 
entitle women to 14 weeks of paid maternity leave and 
would exempt them from night work for 16 weeks 
during the period before and after childbirth. In 
addition, they would be entitled to full maternity leave 
and job protection during their pregnancy. Finally, 
pregnant and nursing women would be protected from 
exposure to dangerous processes, activities, and 
chemical, physical, and biological agents. 

17 lbid. 
II See Second Followup Report, p. 15~. 
19 E11TOpea11 Report, No. 1634, Internal Market (Dec. 29, 

1990~Kril: 
21 Proposal for a Cowu:il Directive Co11eer11iltg tlt4 

Prouc1io11 at Work of Preg110lll Wome11 or Wome11 wlto have 
Recelllly Given Birth, Com (90) 406, OJ No. C 281 (Sept. 11, 
1990), p. 3 and AIM/ldmelll, COM (90) 692, OJ No. C 25 (Feb. 
l, 1991) p. 9. Sec Europe Infonnation Service, Ewopea11 Social 
Poli~, No. 1 (Oct. 1990). 

Propo1al for a Cowu:il Directiw on llr.e lmplemen1a1io11 of 
. Miltimwll Safety and Health Reqwiremelll1 al Temporary or 
Mobile Work Silu, COM (90) 275, OJ No. C 213 (Aug. 28, 
1990)t p. 2. 

Proposal for a Cowu:il Directiw 011 tM Miltimwll Health 
and Safety ReqwirlnWW for Improved MediCJJI TrealllVlll 011 
Board Vu1eu, COM (90) 272 final, OJ No. C 183 (July 24, 
1990), p. 6. Sec EWTOpean Report, No. 1622 (Oct. 16, 1990), 
Internal Market, p. 13; European Report, No. 1628 (Nov. 9, 
199011 Internal Market, p. 10. 

Sec USITC, Ejfecu of EC flllegratio11, USITC publication 
2268, March 1990, p. 18-4. 
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The EC Commission's original proposal has 
undergone some changes as it has worked iJS way 
through the European Parliament and Economic and 
Social Committee of the European Communities 
(ESC). 25 For example, the European Parliament 
recommended extension of the period of paid maternity 
leave and of the period in which night work is 
forbidden.26 · However, several member staies 
reportedly will seek to cut back the obligations 
imposed by the proposed directive. Specifically, 
France, Germany, and Luxembourg apparently will 
oppose provisions that will require changes in their 
social security systems.27 The British Govemme.nt has 
indicated its intent to oppose the directive and has 
further expressed anger that the directive was proposed 
as a health and safety measure under the 
qualified-majority provisions of EEC Treaty article 
l l 8A, rather than under the unanimity provision of 
article 100.28 . 

The proposed temporary or mobile worksite 
directive would extend to workers at these sites. the 
same protections afforded workers at fixed worksites~ 
A nonexhaustive list of the type of work covered by the 
directive includes excavation, earthworks, construction, 
installation and removal of prefabricated elements, 
landscaping and fining out, alterations, renovation, 

2' See European Report, No. 1628 (Nov. 7, 1990), Internal 
Market, p. 7; EMropetJ11 Report, No. 1632 (Nov. 21, 1990), 
Internal Market, p. S. 

26 Ewopcan Report, No. 1628 (Nov. 7, 1990), Intcmiil 
Market, p. 7. · 

'D E11TOpctJ11 Report, No. 1634 (Nov. 30, 1990), Internal 
Market, p. 9. 

7JI See Lucy Kellaway, "UK Opposes Maternity Leave 
Changes," FilflJllCial r,,,_, Sep. 13, 1990, p. 6. 
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repairs, dismantling, demolition, upkeep, and main­
tenance. Before commencement of any covered work 
posing a serious safety or health risk, or lasting more than 
30 days, the person for whom the work is being 
performed would be required to forward to the 
appropriate local authority a notice containing certain 
information about the nature of the project. Like many of 
the other proposed and adopted safety and health 
directives, this directive contains provisions for worker 
information, consultation, and participation. 

The proposed directive on medical assistance at sea 
would apply to workers on board aily publicly or 
privately owned vessel carrying the flag of a member 
state, except for warships and pleasure boats used for 
noncommercial purposes. Under the directive, member 
states would be required to take measures to ensure that 
all vessels under their jurisdiction always have certain 
m~ supplies which are specified in an annex to the 
directive. Member states would also be required to 
designate medical centers where information necessary 
for emergency treatment could be obtained. This 
directive is not likely to create any significant 
obligations for U.S. firms, given its limitation in 
coverage to seagoing vessels of the EC member states. 
Nor does it appear to create competitive impediments 
for U.S.-owned vessels, because it does not place any 
restrictions on non-EC vessels that do not meet 

·equivalent standards.29 

29 A prorocol of the International Labor Organization does, 
however, call for similar types of measun:s for vessels m all 
countries (including the United Stales) that belong to that 
organization. ILO Cmv~on No. 164. Sec EwopctJ11 Report, 
No. 1622 (OcL 16, 1990), Internal Market, p. 13. 
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CHAPTER 16 
RESEARCH AND 
DEVELOPMENT 

Developments Covered in the 
Previous Report 

Research programs sponsored and funded by the 
EC tend to be either target-oriented basic research or 
precompetitive technological research and development 
(R&D). In either case, the projects are neither totally 
commercial nor totally academic in nature. They fall 
between these two extremes. Target-oriented research, 
unlike pure basic research, focuses on possible 
applications. Precompetitive research is a stage in the 
technological process prior to that of commercial 
development The three major R&D areas listed below 
are targeted under the Third Framework Programme 
(1990-94), the EC's master plan for R&D. They 
exemplify research topics that can be classified as 
either pre.competitive R&D or target-oriented basic 
research: 

• Diffusion of technologies in the field of 
information, communication, and industrial 
and material management; 

• Management of natural resources, such as 
environment, life sciences, and energy; 

• Management of intellectual resources, such as 
human capital and mobility. 

The EC's R&D policy discourages individual 
members from directing their resources to create 
national advantages in international competition, 
especially in high-technology areas where significant 
manpower and economic resources are needed. 
National programs are financed principally by the 
respective Governments and account for just over 95 
percent of total Government R&D spending in the EC. 
These programs include basic, precompetitive, and 
competitive research. The EC Supports member-state 
aid that is intended to further certain industrial policy 
goals, such as promoting R&D in general and assisting 
the R&D efforts of small and medium-size enterprises 
(SMEs). 

The 1980s saw the emergence of a series of highly 
. integrated, second-generation European R&D 
programs in major technological areas. The First 
Framework Program, an umbrella program 
implemented in 1984, set forth the Community's R&D 
policy, established research objectives, and listed 
research activities for 1984-87. The Second 
Framework Program, implemented in 1987, had a 
budget of ECU 5.4 billion . Although the Second 
Framework was scheduled to continue through 1991, 
the EC felt that the speed with which technology was 

changing and the need to buttress international 
competitiveness warranted immediate increased 
spending and a reorganiuition of R&D priorities. I As 
a result, the Third Framework Program, (1990-94) was 
approved in April 1990, with total funding of ECU 5.7 
billion. 

No institutional framework for U.S. participation in 
EC R&D projects exists currently, although there are 
agreements between the United States and the EC as 
well as between the United States and individual EC 
member states. There are 10 agreements between the 
EC and the United States outlining bilateral 
cooperation in specific R&D areas. In addition, there 
were 126 bilateral science and technology agreements 
between the individual EC states and the United States 
in 1988. One hundred and ten of these agreements 
were with France, Italy, Spain, the United Kingdom 
and West Germany.2 All the agreements with 
individual countries include subjects as diverse as the 
environment, material sciences, and agricultural 
sciences. A number of U.S. companies do participate 
in the various EC programs. For example, U.S. 
organiz.ations with EC research facilities that 
participated in ESPRIT I include Analog Devices; 
AT&T, through its joint venture with Philips; the 
Battelle Institute; Digital Equipment Corp.; IBM; and 
Foxboro.3 Some participation by organiuitions outside 
the EC has been permitted in the form of contracts, but 
this participation has been a small portion of the overall 
ESPRIT program. 4 . 

EC officials have stressed the openness of their 
research system, stating that "conditions for 
participating in EC research programmes are 
completely transparent and nondiscriminatory with 
respect to Community-based organiz.ations with foreign 
parentage."5 As cooperative research grows within the 
EC, some people believe that one of the outcomes of 
EC 1992 will be a greater inward focus of EC R&D. 
There is concern in the United States that research 
relationships established with the individual countries 
of the EC will decline and that new opportunities for 
cooperative R&D will be more difficult to develop. 

1 EC Canmissim, Proposal for a CoU11cil Decision 
Concernillg the Framework Programme of Commwtily ActiviJies 
ill the Field of Research and Technological Developmefll 
(1990-1994), COM (89) 397, Aug. 2, 1989. 

2 American Chemical Society, "The Effect of the European 
1992 Plan on U.S. Science Policy and the Chemical lndWltry," by 
Anthmy Boccanfuso, American Oiemical Society Fellow . 
According to the report, there were 126 agreements with the 
individual EC countries and another 13 multilateral with ESA and 
the EC. 

3 Kenneth Flamm, "Semiconductors," in Ewrope 1992: An 
American Perspective, Gary Oyde Hufbauer, (Washington, DC 
1990) p. 282. 

"All of the EC teams participating in ESPRIT projects are 
connected to each other by means of a data network, and are 
intended to have full access to university and industry research in 
a variety of fields." Congressional Research Service, Europe 
1992, p. 100. 

5 EC Canmissim, EC Research FUl&dillg, January 1990, p. 4. 
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Participation in 
Framework Programs 

EC-sponsored collaborative R&D programs carried 
out under the Framework programs were designed to 
encourage cooperation between corporations, 
universities, and private and public research institutes. 
The EC has stated that "every natural or legal person 
under public or private law who is resident or 
established in an EC member state" is eligible to 
participate.6 The only other official requirement for 
participation is that the potential collaborator have at 
least one other partner from another EC member state.7 

The framework programs require non-EC companies to 
have what is called an "integrated presence" in Europe, 
which has been interpreted to mean that the company 
wishing to participate must engage in production, 
marketing, and research operations in the EC. 8 The EC 
has made a special effort to encolirage SMEs to 
participate. In order to make access easier for such 
enterprises, the EC Commission has set up 
Euro-Info-Centres in all EC member states that can 
provide information on questions related to support of 
research and technology. 

Entities established or resident in the European 
Free Trade Association (EFTA) countries are also 
generally eligible to participate in most programs under 
agreements signed by EFfA Governments with the EC. 
There are two types of participation for EFTA entities. 
Certain EFfA countries are directly associated with 
specific programs as a result of signing an agreement 
with the EC. In this case entities from that particular 
EFfA country can participate in the program under the 
same conditions as those from the EC. If the EFTA 
country has not signed such an agreement, but has 
entered into a framework agreement with the EC, 
covering scientific and technological cooperation, an 
entity from that EFTA country may participate. 
However, if the EC makes a specific decision to permit 
entities from EFfA countries to participate in the 
particular project, the EFTA country must contribute 
ECU 5,000 to the general cost of the project. In this 
situation, the EC does not contribute financially to the 
research costs of the EFTA participants. In both cases, 
the participation of at least two partners from different 
EC countries is required. 

One of the criteria for eligibility in EC R&D 
projects is that the potential participant be resident or 
established in the EC. As a result, U.S. firms that 
merely export to the EC are not eligible to participate. 
However, article 58 of the Treaty of Rome, entitles all 
firms organized under the law of an EC member state 

6 EC Research Funding, p. 13. 
'Ibid. 
8 U.S. House of Representatives Hearing, 101 Cong., 1st. 

sess., Stat.emenl of Dr. John H. Moore, Deputy Director, National 
Science Foundation, and Dr. Richard E. Bradshaw, international 
analyst, National Science Foundation, Ewope 1992 and Its Effecu 
on U.S. Science, Technology and CompdiJiveness, before lhe 
Committee on Science, Space and Teclmology, May 16 and 17, 
1989, p. 173. 
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to be treated as a European firm. Therefore, European 
subsidiaries of U.S. firms should be treated as European 
firms. As mentioned earlier, however, foreign-owned 
European subsidiaries have generally been allowed to 
participate in EC programs only if those firms carry out 
certain activities within the EC. In addition, the EC may 
require that the country of the parent company allow 
access to collaborative R&D ventures in that country 
before the foreign-owned subsidiary will be allowed to 
engage in EC-sponsored R&D. Although certain U.S. 
firms have participated in EC R&D programs, according 
to one commentator, until very recently, major Japanese 
firms in Europe operated no significant research 
facilities. Japanese participation in EC R&D was 
minimal.9 In response to complaints from the United 
States about the lack of equal access to EC R&D 
programs, EC officials have pointed out that 
foreign-company access to U.S. Federally-funded 
programs is limited. SEMATECH, for example, 
excludes all foreign-owned companies. In addition, 
foreign participation in U.S. defense research projects is 
severely limited. Finally, EC officials have expressed 
concerns regarding the constraints on research 
cooperation imposed by U.S. export control policies.10 

Proposal Contents 
The Official Journal of the European Communities 

gives notice of the proposals of the Commission on 
new research programs and calls for proposals. 
Although the contents of a proposal may vary in length 
due to the technical nature of the programme, the 
Directorate-General has introduced a standard form for 
all programs that consists of three basic parts. Part 1 
contains the project title and a short description of the 
project and the participants, together with a financial 
overview. If confidentiality has been ~ the 
external referees are not informed of the names of the 
participants. Part 2 contains a detailed scientific and 
technical description of the project covering aims, 
work schedule, method of proceeding, status of the 
research, and scientific and technical utility. It also 
requires a justification of the necessity of conducting 
the research on .a European level and a description of 
any links with other EC research program or projects. 

. This part is evaluated by external referees. If 
confidentiality must be maintained, no information is 
given that could lead to the participants' being 
identified. Part 3 describes the individual participants 
in the project and their role in the project's execution, 
states the costs that will be borne by the individual 
participants, and gives information on utilization of the 
results. 11 . 

Selection Procedures 
The selection of proposals is a product of a 

complex evaluation procedure. There are certain 
criteria that form the basis of the decision that is made 

9 Ke1U1eth Flamm, MSemiconductors," in Hufbauer. 
10 National Association of Manufacturers, Update on EC-92, 

(draft) p. 38. From Washington conference at which Flippo M. 
Pandolfi, vice president of the EC Commission, spoke. 

11 EC Research Fwtding, p. 34. 



by independent scientific and technical experts as well as 
by representatives of the member states. The following 
IO selection criteria are judged by the EC to be the most 
important aspects of a proposal: r2 

• Compliance with the aims of the program; 

• Cross-border character; 

• Scientific and technical quality and 
originality; 

• Innovative potential; 

• Industrial relevance and influence on 
competitiveness; 

• Feasibility of implementation; 

• Scientific qualifications of. the applicant; 

• Precompetitive character; 

• Amount of EC funding; 

• Composition of the partnership. 

Among the proposals submitted, the EC 
Commission decides which proposals will be selected 
by employing a three-stage procedure. First, with 
advice from scientists acting as independent referees, 
the Commission draws up a list of the prop<?sals that it 
believes to be the most worthy of suppo~ l3 At this 
stage, only the technical and scientific aspects of the 
project are evaluated. Neither the applicant nor the 
counll)' from which the proposal emanates are known 
to the proposal reviewers. Only afterwards do the 
referees learn details regarding the individual project 
participants. Secondly, the list of selected projects is 
passed on the appropriate program committee for 
appraisal. The program committee contains experts 
from all the member states, who may consider 
additional factors, such as national balance and any 
specific criteria for the individual program's objectives, 
in the selection procedure. Finally, the appropriate 
Directorate-General of the Commission makes the final 
decision. 

Structure of Projects 
Each group of applicants requesting to be 

candidates for an EC-sponsored research project must 
designate a project coordinator, contractors, associated 
contractors, or subcontractors for its proposed project. 
The project coordinator is the contractor designated to 
represent all the partners in dealings with the 
Commission, and is responsible for the handling of the 
contract The coordinator also is responsible for 
collecting all EC contributions and distributing them to 
the other project participants and for presenting reports. 

Contractors are project participants who sign a 
contract with the EC that they will undertake to carry 
part of the costs of the project, and do so within 
reasonable limits, and will be jointly and severally 

12 ~ Ibid, p. 40. 
13 Jbid, pp. 41, 40. 

liable 'for. the project. Agreements between the 
contractors concerning organizational affairs, e.g., 
consortium agr~ments, do not have to be approved by 
the Commission:, But they must not contain conditions 
contradictory to the contract with the Commission. A 
contractor undertakes to sign and perform the contract, to 
carry part of the costs and, within reasonable limits, to be 
jointly and severally liaole. The contractors are entitled 
to exploit fully the results of the project.14 

Associated contractors participate in the execution 
and financing of the project. but they are not 
cosignatories to the contract and are not jointly and 
severally liable. The rights of associated contractors, 
therefore, to exploit the projeet results may be limited. 
However, appropriate rights concerning the results 
must be agreed in recognition of the contribution of the 
associated contractor to the project. Associated 
contracts must be submitted to the EC for approval. 

Finally, the subcontractors role is restricted to 
providing technical services for the contractors, in 
return for payment. Subcontractors have no direct 
rights and obligations resulting from the contract with 
the EC Commission. Subcontracts must be approved 
by the EC Commission if the payment exceeds ECU 
100,000 or 20 percent of the· total costs of the 
contractors. Similarly, the participation of 
subcontractors from third countries always requires the 
approval of the EC Commission. 

U.S. Industry Responses 

Small to Medium-Size Companies 
Informal interviews1S were conducted with 12 

leading Small and medium-size companies16 to solicit 
their opinions concerning EC 1992 as well as any 
feedback on participation in the various R&D 
programs. The fums ranged in company size from 
approximately SO to 6,500 employees. These 
companies produce advanced computer-aided design 
and simulation programs, advanced integrated circuits 
for leading company products, and production 
equipment used to inake integrated circuits.17 
Although the explanations varied slightly by each f um, 
the general consensus was that the majority of smaller 
fums did not receive information about EC 1992 issues 
directly. In most cases, the smaller finns relied on 
information that can be obtained from trade 
publications, news reports, local seminars, and trade 
shows. However, all of the smaller firms expon 
products to Europe with notable success. 

One of smallest companies that was interviewed 
(under 100 employees) does not do any of its own 
R&D. This employee-owned firm, which develops 

14 The law of the project coordinator's country of origin 
applies to the execution of the contrlCl with the EC in so far u 
the CCllltracton do nOl agree otherwise. EC Commission, EC 
Research FIDlding, p. 36. 

1.5 Field noces, infonnal interviews conducted by USITC 11.lff 
with small to medium-siz.e companies, May 1990, unpublished. 

l6 Principally U.S. finns but including European firms also. 
t7 Field notes. infonnal interviews conducted by USITC 11.lff 

with small to medium-siz.e companies, May 1990. unpublished. 
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and publishes applications programs for complex 
electronic circuits, employs experts in computer-aided 
software R&D. Consequently, this small eompany has 
made no attempt to participate in a European consortium. 

The response from a larger cotnpany that produces 
integrated circuits · and maintains a workforce of 
approximately 2,000 employees has direct access to 
information about EC 1992 that is prepared by a 
European company. While the firm is not participating 
in any of the EC R&D efforts, the company spokesman 
felt that strategic alliances would serve as an avenue to 
penetrate the EC markeL . The feedback from these two 
companies was representative of the information 
gained from each of the small to medium-size firms. 
The general conclusions from the insights shared by 
these companies . were (1) that the small .and 
medium-size U.S. firms have little understanding or 
interest in the R&D consortiums in Europe; (2) that the 
firms prefer to avoid joint R&D efforts and to build 
strategic alliances with European companies; (3) that 
joint ventures· for small companies are not usually 
successful; (4) and that the firms generally felt that EC 
1992 would eventually create a Fortress Europe. · 

U.S. Multinational Companies 
In addition to·the small to medium-size companies, 

a number of U.S. multinational companies also 
responded to informal intervie\VS concerning Europe's 
consortium programs. E.acb firm was asked to share its 
insight and experiences assoc~,Jed with the formal 
proposal procedures for acceptance into an EC 
consortium. Furthermore, of the fums that participated 
in the interviews, each multinatioQal furn was asked to 
share information . as to why it felt it .had been 
successful or unsucces8ful in any ~ of the proposal 
process. Lastly, all of the fini)s were sed to give 
recom~endations for increased U.S. participation. 

Common characteristics of firms that are potential 
candidates for an EC consortium program have a total 
worlcforce on average of 157 ,000 employees and an 
average of $27 million in arihual sales. The U.S. 
multinational firms as shown in.l!lble 16-1 are currently 
involved· or have been involved in an EC R&D 
Framework Programme. 

Proposal Procedures and Results 
A number of U.S. fums responded that the formal 

proposal for acceptance into ~ R&D Framework 
Program requires that too much sensitive information 
must be shared on the innovative character of a project 
in the open tender procedure. One firm in particular 
said that its participation in a Framework program has 
been hampered by the requirement for providing other 
participants with worldwide access to their intellectual 
propeny rights. In addition to sensitive information that 
is required during the proposal phase, several firms 
explained that there was considerable bureaucracy 
inherent in the system. One U.S. firm highlighted the 
time-consuming efforts for proposal contents such as 
permanent providing reports on company achievements 
and cooperalion with EC civil servants. Although the 
bureaucracy in the system was mentioned by several of 
the respondents, no one simply ruled out submitting a 
proposal solely on this basis. However, one firm 
indicated that it was a factor that prompted them to 
review their strategy for application to an EC 
conS<>rtium. 

Of the U.S. firms that submitted a formal proposal, 
each had been rejected at least once during this stage of 
the procedure. According to one multinational 
computer finn, the EC Commission said their 
submissions to various ESPRIT projects were too 
restrictive in the. area of application. It also is supposed 
to have sai<:l that the membership of the consortia could 

Table 16-1 , . 
European Research Conaortlu"'.' ~patlon by European Afftllatea of U.S. Com...,.._ 
ESPRIT' 

Analog Devices 
Battelre lnstil\lte 
ITT 
IBM · 
AT&T 
DEC 
HP 
SYBASE 
SWIFT SC 
Moog 'Controls 
3M 
Dupont 
Dow Chemical 
Foxboro 
Hone~ell 
Artifiaal Intelligence 
Babcock & Wilcox 
Cambridge Consultants 
lntersys l3raphic 
Peat Marwick McLintock 

RACE 

ITT 
IBM 
AT&T 
HP 
Tl 
GTE 
OHL 
Dupont 
Ford Motor Co. 

Source: USITC Staff and Committee to Preserve American Color Television. 
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ITT 
Donnelly 
Ford Motor Co. 
Rockwell 
Lee Cooper 



be broadened to include greater academic participation 
and possibly members of the southern member states: 
Greece, Italy, Portugal, and Spain. In other instances, 
respondents said that no reason was supplied by the EC 
for the rejection of the proposed R&D project. In 
addition, other U.S. multinationals stated that they had 
elected not to submit a proposal because their R&D was 
based in the United States or because they are waiting for 
a dedicated "champion" within their finn to be earmarked 
as the lead division to seek partnership in an EC 
Framework Programme. Several firms that were 
interviewed are currently involved in R&D projects 
through joint ventures and mergers. In addition, several 
firms have longstanding relationships with a number of 
EC universities. While the majority of the firms 
interviewed were interested in participating in an EC 
consortium, there was a general consensus that joint 

ventures and mergers may provide easier access to 
European markets and R&D. 

Barriers to U.S. Participation 
U.S. finns expressed a general consensus that U.S. 

participation would be improved if they could have a 
greater role in the administration of programs. This 
would include serving on work groups and panels of 
experts that are fanned by the European Commission 
with industry representation to define the substance of 
the programs, establish guidelines for applications, and 
evaluate proposals. One U.S. firm responded by 
stating that they have been accepted into RACE and 
ESPRIT programs at one tier ·of participation. 
Although the finn has contacts with EC officials at all 
levels of government. the meetings on new initiatives 
and general direction are attended by those who belong 
to the inner circle of the EC. 
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CHAPTER 17 
RULES OF ORIGIN AND 

LOCAL-CONTENT 
REQUIREMENTS 

Customs rules on the origin of goods and criteria 
for value content often used by the EC to apply origin 
rules did not appear in the directives designed to 
complete the single market. However, because the 
wording and interpretation of origin standards affect 
the implementation of both trade-related measures and 
customs duties, these rules have frequ~ntly been 
discussed in the broader effort to ascertain post-1992 
prospects for U.S. business in and exports to the EC. 

Developments Covered in the 
Previous Reports 

Rules of origin determine the source of goods that 
are not wholly grown, produced. or manufactured in 
one country (from components or materials of that 
country). Such findings are needed for several 
purposes: the assessment . of correct duty rates, the 
administration of country-specific measures, the 
enforcement of "buy national" restrictions, and the 
accwnulation of accurate statistics. The second such 
activity can present difficulties for U.S. and other 
third~ll!llI)' e~porte~, some of whom have alleged 
EC discnmmauon agamst foreign goods achieved by 
means of origin policies. In addition, foreign exporters 
~ve asserted that EC measures are designed to compel 
1~vestment or sourcing within the EC, to the 
disadvantage of foreign producers, their suppliers, and 
even their EC-based affiliates. · 

Background 
Published in a 1968 regulation, the EC's 

nonpreferential ~rigin rule assigns origin to the couritry 
of l~t substanbal, economically justified processing. 
To implement preferential agreements, or to apply. 
antidumping duties, quantitative restrictiollS, or other 
measures, separate regulations have been. adopted w 
cover individual countries or products. 
Product-specific regulations, while drafted with a view 
toward carrying out a single objective, become the 
customs rule of origin for the pertinent classes of 
merchandise ~or all purposes. Supplementary 
measures, relymg on specific content criteria or the 
change-of-tariff-heading principle, have been adopted 
to~ ~nsure uniform origin treatment when the basic 
origin rule is deemed insufficient to achieve desired 
objectives. · 

Anticipated Changes 
No substantive changes in the EC's origin rules or 

content standards have yet appeared during the move 
toward the single market The draft Common Customs 
Code retains criteria now applied under the 1968 

regulation. Existing anticircumvention procedures 
conP.i:iue . to be used, despite a recent GATT panel 
~ec1s1on ma case brought by Japan in 1988 (discussed 
m the second followup report in this study).) 

Possible Effects 
Origin rules can be arcane and are often complex 

an~ are included in or u~ to give effect to many trad~ 
po~cy measures.. Thus, 1t can be difficult to identify 
their separate impact on trade and investment 
Predictability has been complicated by some EC 
decisions that seemed to indicate that the principle of 
"most substantial processing" could replace "last 
sub~tantial processing" as a basis for some origin 
findings. The lack of transparency in the development 
of the rules and the use of supplemental standards such 
as · "negative rules," exceptions lists, and content 
minimums or maximwns add to difficulties in 
assessing the effects of the rules. 

Moreover, product-specific regulations or other 
measures dictating particular origin treatment can be 
adopted at any time, thus complicating preimportation 
business planning. Implicit or formal origin criteria 
may ~ con~ed in antic~umvention actions relating 
to anbdumping cases or m unpublished undertakings 
between the EC and target countries or firms. If an EC 
anticircumvention action results in a regulation on the 
origin of.the class of merchandise covered by a 
dumping finding, that standard becomes the basic 
customs rule of origin for such merchandise and 
controls in all other areas where origin is relevant (such 
as government procurement). Firms and governments 
ou~ide the EC have frequently asserted that such rules 
are intended and strucblCed to compel investment in EC 

. productive capacity or sourcing from EC producers, 
thereby displacing foreign production of components 
or finished goods: Many foreign firms (especially 
Japanese companies) have been relocating to or 
establishing operations in the EC to ensure that their 
output ~ deemed to have "EC origin." 

Other existing factors make analysis of post-1992 
origin rulings difficult Concerns have been raised by 
other governments about the EC's procedures for 
adopting and administering origin rules. Last, it is not 
generally _possible to discern whether a particular origin 
standard is.drafted to meet a policy objective. 

.,Developments Since the Second 
Followup Report 

There were no significant changes in the EC's 
origin ·rules or findings during the last few months. 
D~g the ~'!1porary _halt in the Uruguay Round talks, 
ex1sung. policies conunued unchanged. It is reported 
that with regard to rules of origin, the GATT 
negotiators did come very close to formally agreeing to 

I u.~. Intema~ooal !"!de Commission, The Elft!cts of Grt!att!r 
Eco_NJmu: /nlt!grat1on W11h111 the E11ropt!an COfMIWlily on the 
Uniud Statea---&cond FollowMp Rt!port (investigation 332 267) 
USITC publicatioo 2318, September 1990, p. 18-4. ' 
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specify applicable disciplines and procedures and 
eventually to achieve a more or less harmonized origin 
scheme in each signatory country. 

Background 

Recent Directives 
Several actions by the EC, not related to the 1992 

process but occurring during the period covered by this 
followup report, are representative of the types of 
documents on origin appearing over the last two 
decades. The first, Commission Regulation (EEC} No. 
2883/90 of October 5, 1990,2 was entitled "On 
Determining the Origin of Grape Juice." Briefly 
stated, the measure provides that the processing of 
grape must into grape juice, both falling within heading 
200CJ of the EC tariff, is insufficient to confer origin on 
the country of processing. Effective as of October 9, 
1990, the regulation repealed prior law on the 
particular product., a 1973 regulation. 

A second regulation, Commission Regulation 
(EEC} No. 2884f)() of October 5, 199(),3 dealt with the 
origin of "certain goods produced from eggs." The 
regulation allows origin to be conferred on a country 
where imported birds' eggs not in shell (tariff heading 
0408} or in shell (heading 0407} or egg yolks (heading 
0408} or whites (heading 3502} are processed into 
dried birds' eggs, dried yolk, or dried ovalbumin. Also 
effective as of October 9, 1990, this measure rescinded 
a 1969 regulation as to the origin of such products. 

Similarly, Commission R~ulation (EEC} No: 
3620/90 of December 14, 1990, established rules "on 
determining the origin of the meat and offals, fresh, 
.chilled or frozen, of certain domestic animals." It 
provides that the slaughter of domestic animals, 
covered by headings 0101 through 0104 of the tariff. 
nomenclature, confers origin with respect to edible 
meat and offals on the country of slaughter only if the 
animals were fattened therein for 2 or 3 months 
(depending on the animal species). Repealing 
Regulation (EEC} No. 964n1.s the new measure was 
effective 3 days after publication. 

Yet another such regulation was Commission 
Regulation (EEC) No. 3672/90 of December 18, 1990, 
"on determining the origin of ball, roller or needle 
roller bearings. •'6 This regulation provides that origin 
is conferred by "assembly preceded by heat treatment, 
grinding and polishing of the inner and outer rings" 
from partially assembled components but not from 
unassembled parts. 

Last.. a Council decision 7 "on the procedure 
concerning derogations from the rules of origin set out 

2 Offical Jownal of tM Ewropean Conuruutiliu (OJ), No. L 
276 <O..~ 6, I990), p. I3. 

j Ibid. 
4 OJ No. L 3SI (Dec. IS, I990), p. 2S. 
5 OJ No. L I04 (May 11, I97I), p. I2. 
6 OJ No. L 3S6 (Dec. I9, I990), p. 30; effective 3 days after 

publication. 
7 90/523/EEC of Oct. 8, I990, OJ No. L 290 (Oct. 23, I990), 

p. 33. 
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in Protocol No. 1 to the Fourth ACP-EEC Convention" 
was adopted. The decision establishes a mechanism to 
ensure that Community-origin rulings are available to the 
various member countries within 60 working days of 
issuance. It also seeks input from the Committee on 
Origin and the Parliament of the European Communities 
to find the most efficient means of achieving this goal. 

Recent JUdicial Ruling 
A recent case elaborates on two criteria set forth in 

the original 1968 origin regulation.8 In the facts of the 
ruling, it was stated that the subject typewriter 
components made in Japan were shipped to Taiwan for 
assembly and ultimate shipment to Germany. The 
European Court of Justice held that assembly can 
confer origin on the situs country if it is a "decisive 
production stage at which the product gets its specific 
qualities." However, that result would be possible only 
if the manufacturer shows to the Court's satisfaction 
that such a transfer of goods to be assembled was 
justifiable on some legitimate grounds, not for reasons 
such as the avoidance of an antidumping duty or the 
effort to obtain a lower duty rate.9 

Undertakings to Resolve Antidumping 
Investigations 

Earlier reports in this study discussed the EC's use 
of agreements with target countries or even individual 
firms to resolve antidumping cases or to exclude such 
firms' imports into the EC from the scope of 
antidumping duties. lo Although general discussions of 
the petitioners' allegations in such cases and the 
circumstances surrounding the subject imports are 
published in the Official Journal, the precise tenns of 
these arrangements are not set forth. l I As a result., any 
implications for interested firms cannot be determined. 

Anticipated Changes 
As stated above, no significant changes in existing 

EC policy are expected_ in the immediate future. Any 
agreement ultimately concluded as a result of the 
Uruguay Round would not have tangible results for · 
some time, because of the probable involvement of the 
Customs Cooperation Council and the need for further 
negotiations under GAIT auspices. Thus, the internal 
law of the EC would likely not be amended until that 
work is completed. 

1 USITC, Effects of E:c b11egratio11, USITC publication 2268, 
March I990, ch. I4, pp. 4-S. 

9 BrOlher /fllerflOlioNJI v. Ha11ptzollamJ Gie6e11, Case 26/88 
(1990J, Court of lhe European Communities, vol 2, p. 737. 

1 See USITC, Effects of E:c /n1egratio11, USITC publication 
2268, March I990, ch. 14 md usrrc. Effecu of EC Integration, 
usrrc publication 23I8, September I990, ch. I8. 

11 See, for example, COlfllflissio11 Regukitio11 (EE:c) No. 
3617190 of Dec. 11, I990, OJ· No. L 3SI (Dec. IS, I990), p. 17, 
ccnceming lhe provisional antidrimping duiy on welded 1ubes of 
iron or steel from Turkey or Venemela (unden.aking 10 excmpl 
several firms from scope of du1y); Co1111cil Regukition (EEC) No. 
3200190 of Nov. S, I990 OJ No. L 306 (Nov. 6, I990), p. 21, on 
silk typewriter-ribbon fabrics from lhe People's Republic of 
Olina. 



Po~ible Effects 
Until and unless an internationally agreed 

framework of rules for detennining origin is 
implemented, it does not seem likely that broad effects 
on U.S. exports to or business operating conditions in 
the EC can be identified. Rather, the EC's ongoing 
process of handling and reviewing antidumping cases 
and making everyday origin rulings on individual 
shipments will go on, with most of these being relevant 
to only the manufacturers or exporters of the goods 
concerned. When these finns experience adverse 
rulings, the USTR is frequently contacted and 
requested to discuss the matter directly with the EC aild 
pertinent member states. As noted in the first followup 
report, some such discussions lead to infonnal or 
formal resolutions of the complaints or to undertakings 
with various entities involved in and outside the EC. 
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CHAPTER 18 
THE VALUE-ADDED 

TELECOMMUNICATION 
AND INFORMATION 

SERVICES INDUSTRY 
IN THE UNITED STATES 

Industry Profile 

Value-Added 
Telecommunication Service1 

During 1989, U.S. providers of telecommunication 
services generated revenues of approximately $170 
billion, with nonvoice telecommunication services 
accounting for about 20 percent ($35 billion) of toial 
revenues. These finns employed approximately 
875,000 workers and invested about $25 billion in 
network facilities. Local telephone service is provided 
by about 1,500 firms, the largest of which are the 
regional holding companies, (RHCs) whereas 
long-distance telephone services are provided by 
AT&T, MCI, US Sprint, and about 600 smaller carriers. 
Despite the large number of carriers, however, the U.S. 
industry remains highly concentrated; the top 15 firms 
account for nearly 90 percent of domestic revenues. 

In the aftennath of various Federal Communication 
Commission (FCC) decisions including the 1982 
consent decree, the U.S. telecommunication services 
market became the most open market in the world as 
the decree opened up competition for the provision of 
telecommunication services to an unprecedented 
degree. The market for value-added telecommun­
ication services became an especially dynamic one. In 
this market, U.S. companies developed a clear 
competitive advantage over foreign service providers.2 
Indicative of this advantage is that total U.S. exports of 
value-added telecommunication services appear to be 
15 times greater than total U.S. imports.3 

Increasingly important participants in the· U.S. 
value-added telecommunication services market are 
large corporations with private networks. Companies 
like Sears Communications Co., J.C. Penney Systems 
Services, and Litton Data Networks sell value-added 
telecommunication services over the unused portion of 
their private networks'· capacity.4 Such networks 

I Value-added telecommunication services include E-mail, 
electronic data interchange (EDI), news services, online data 
bases, and other services !hat are provided over 
telecommunication networks and !hat add value or function 10 !he 
transf.lrtation of information. 

U.S. Department of Commerce, "Telecommunication 
Services," ch. in U.S. Industrial Olllloolc 1990, p. 31-1. 

3 U.S. Department of Commerce, Bureau of Economic 
Analysis, "ln!Cmaliaial Services: New Infonnation ai U.S. 
Transactions With Unaffiliated Foreigners," Swrvey of Cwrent 
Business, October 1988, p. 28. 

4 U.S. Department of Commerce, U.S. Industrial OMlloo/c 
1990, chapter on telecommunication services, p. 31-4. 

typically comprise leased lines, which are telephone lines 
leased from local and long-distance telephone 
companies. 

Information Services 

The U.S. information services industry comprises 
at least 40,000 firms and employs about 1.2 million 
workcrs.5 It is estimated that U.S. firms providing 
services such as data processing, electronic 
information, and computer professional services earned 
revenues of nearly $50 billion during 1989.6 The data 
processing sector cams 20 percent of its revenues in 
foreign markets, whereas the electronic information 
service sector earns about 25 percent of its revenues 
from foreign clients. 

Data processing and other information services can 
be provided at one location for domestic and foreign 
corporations located throughout the world by 
transmitting data through advanced telecommunication 
systems. Recent liberalization of telecommunication 
regulations, which allowed new services to be offered, 
and the relative underdevelopment of infonnation 
services in European and Pacific Rim countries 
currently offer U.S. firms significant opportunities for 
growth outside of the more mature U.S. information 
services market. Moreover, U.S. firms, which utilize 
superior software, offer diverse services, and have 
well-established relationships with many foreign 
clients, reportedly enjoy competitive advantages over 
foreign rivals.7 Indicative of this advantage is that total 
U.S. exports of information services are IO times 
greater than total U.S. imports.8 

Trade in Value-Added Telecommunication 
and Information Services 

U.S. exports of telecommunication and information 
services occur in the form of direct exports and in 
foreign direct investment. Direct exports are services 
provided to foreign clients using facilities and 
personnel located in the United Slates. Foreign direct 
investment are services provided to foreign clients 
using facilities and personnel located in the client's 
home country. Reflecting the United States' 
competitive advantage, U.S. direct exports of 
value-added telecommunication and information 
services to the EC are estimated to have totaled 
approximately $130 million during 1986, whereas U.S. 
imports of such services from the EC are estimated to 
have totaled approximately $25 million.9 Foreign 
direct investment, however, appears to be IO to 15 

' Ibid .• p. 29-1. 
6 Input, Inc., Worldwide Marlcet Forecast for Information 

Services, 1989-1994, 1990. 
7 U.S. Depanment of Commerce, U.S. Industrial OwJloolr. 

1990 chapter on information services, pp. 29-1 to 29-6. 
'U.S. Dept. of Commerce, Bureau of Economic Analysis, 

p. 28. 
9 Ibid., pp. 27-34. 
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times greater than direct exports; 10 it is estimated that 
U.S. firms located in the EC accounted for sales of $2 
billion during 1986. In contrast, EC firms haye 
established a more modest presence in the United States. 
Dialcom, Cable and Wireless, and Tymnet (United 
Kingdom), for instance, appear to be the only major 
foreign-owned providers of data communications in the 
United States. 1 

Possible Impact of the 
EC 92 Program 

The EC Value-Added Telecommunication 
and Information Services Market 

Historical Perspective 
The White Paper, "Complenng the Internal 

Market." issued by the Commission of the European 
Communities in 1985, set forth a program and · 
timetable for unifying the European Community 
market by the end of 1992. The EC Commission . 
identified the removal of technical barriers related to 
t.elecomrnunication services as one of the steps 
necessary for completion of the internal market. In 
1987, the EC · Commission issued a Green Paperl2 
which launched an ambitious plan to hannoniie · 
regulations and liberaliz.e individual member state 
telecommunication markets with the goal of creating a 
more dynamic, EC-wide communications market. 

In recent years, liberalization has occurred in 
several EC member states, most notably the United 
Kingdom, but many telecommunication 
administrations (fAs) in the European Community still 
rdain extensive service monopolies. These TAs, which 
according to industry sources are slow to respond to 
continuously evolving user demands, have developed 
vztty different service ranges and have restricted the 
provision of services designed to improve 
tdecommunication functions, such as the conversion of 
protocol, code, format, and speed, which govern the 
inlernal operations of telecommunication networlcs. 
Moreover, the TAs have restricted the provision of 
value-added telecommunication and information 
services such as data base access, remote data 
processing, message store and forward, and transaction 
services. 11 

10 Willi regard lo international trade in value-added 
telecommunication and information services, foreign direcl 
invcsunen1 prcdominalCs because foreign based U.S. firms can 
canmunicalC more easily wilh, and respond more quickly lo, 
foreign clienu. In addition, inlemational value-added nelworks, 
<Wer which value-added lclccommunication and information 
lefViccs arc performed, have been difficull lO cooslrucl because of 
rcgula1ory consll'llinu. 

11 U.S. Dcpanmcnt of Ccmmercc, U.S. /Nius1riaJ Outlook 
}99(), chapter on 1elccommunication services, p. 31-4. 

12 The primary docwnenl outlining lhe liberalization of 
tdecommunication services and cquipmcnl is entitled Towards a 
Dynamic European Economy: Green Paper Oii IM Developrnelll 
of IM Common Markel for Telecommu11ica1ion Services and 
Eq"fime111, COM (87) 290, Jwie 30, 1987. 

3 Official Jownal of IM European Comm.wti1ies, No. L 192, 
vol. 33 {July 24, 1990). 
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In practice, the provision of these services by TAs 
has been hindered to a significant degree by restrictive 
leased-line practices. In general, European TAs are 
likely to prohibit both the connection of leased lines to 
the public-switched network by means of 
concentrators, multiplexers, and other 
efficiency-maximizing equipment and the provision of 
services to third parties over private networks.1 4 In 
addition, TAs may apply volume-sensitive tariffsl5 on 
the use of leased lines. Such tariffs alS() diminish the 
cost-effectiveness of private networks and may prevent 
potential competitors to the TAs in value-added 
services from having equitable access to the 
public-switched network.16 

Recent Liberalization 
Liberalization of telecommunication regulations in 

countries such as the United Kingdom is principally 
user driven. Providers of insurance, banking, and other 
financial services use telecommunication and 
information services extensively and actively lobby for 
liberalization. The efforts of the private sector are 
supported by the EC Commission, which reportedly 
favors liberalization, asserting that access to a wide 
range of telecommunication and information services 
enhances the competitive position of ·EC resident 
firms.17 In addition, industry experts see liberalization 
as necessary if the EC is to fully enjoy the benefits of a 
harmonized European telecommunications network. 
The competitive provision of telecommunication 
services will effectively induce the Community's least 
advanced TAs to develop services that are comparable 
in terms of cost and usefulness with those offered by 
private and other public service providers within the 
Community. According to industry observers, the EC 
Commission would like to see the same range of 
services available and affordable in each member state. 

The EC Market 

Largely because of the restrictive nature of the 
European Community's telecommunication systems, 
the EC market for value-added telecommunication and 
information services is less developed than the U.S. 
market. During 1989, the EC market for value-added 
telecommunication and information services was about 

14 Ibid. 
I~ Ibid. 
16 Volume-sensitive tariffs increase as usage increases. Privale 

network operators prefer fla1-rate pricing, in which tariffs do nol 
flucWalC regardless of lhe number of usen and lhe frequency of 
USC. 

17 Paul Taylor, "The Age of Electronic Trading," Financial 
Tunes Survey, Apr. 19, 1990, p. 3. In addition, lhe confluence of 
1elcconununication and compuler 1echnologies has provided 
irnpews to liberalize lhe 1elecomrnunication services marke1. The 
disappearing distinction bclween 1elecommunication services, 
traditimally provided by highly regulalCd monopolies, and 
information services, traditionally provided in competitive markel5 
by unregulaled firms, is crcaling a rcgula1ory dilemma. 
Liberalizing lhe 1elccommunication services markel resolves lhis 
dilemma. 



$26 billion. IS In contrast, U.S. providers generated 
revenues of $50 billion.19 

Largely as a result of liberalization and 
harmonization, however, the EC market for both 
value-added telecommunication and information 
services is projected to grow at an estimated annual 
rate of 19 ~rcent, to approximately $60 billion, 
through 1993.20 In comparison, the EC's $70 billion 
market for basic voice services is expected to grow by 
5.j>ercent per year, to $85 billion;21 and the EC's $19 
billion market for telecommunications equipment is 
projected to grow by 3 percent per year, to 
approximately $22 billion, in 1993.22 

The Position of U.S. Firms 
in the EC Market 

Many U.S. service providers appear to be well 
positioned to benefit from the liberalization of the EC's 
telecommunication services market. American 
Telephone and Telegraph (AT&1), Electronic Data 
Systems (EDS), General Electric Infonnation Systems 
Co. (GEISCO), International Business Machines 
(IBM). Sprint International. and the RHCs are among 
the largest U.S. providers of value-added 
telecommunication and information services in the EC. 

Most of these firms have longstanding operations 
in the EC. IBM has pan-European operations; it 
provides electronic data interchange services , in 
Denmark, data processing and network services in 
Italy, and professional services · in France and the 
United Kingdom. GEISCO similarly Qrovides 
managed network services throughout the EC.23 

Other firms, such as the RHCs, are more recent 
market participants that have established operations in 
the EC in anticipation of a unified European market 
Pacific Telesis, the most active RHC with operations in 
the EC, belongs to a consortium that is licensed to 
construct West Gennany's second private cellular 
phone system, expected to be the world's largest. 
Pacific Telesis is also reported to be in a consortium 
with Microtel Communications to construct a personal 
communications network in the United Kingdom, 
Personal communications is an innovative technology 

18 This figure and the corresponding figure for the United 
Slates include value-added telecommunication services and other 
closely related information services, such as dala processing 
services, professional services, customized software services, and 
the customized software components of turnkey systems and 
systems-integration services. The market for packaged soflware is 
excluded, as are several markets regularly included as components 
of the information services marke1 by the U.S. Department of 
Commerce. 

19 Input, Inc., Worldwide Marice/ Forecast for Information 
Services, 1989-1994, 1990. 

20 Ibid. 
· 21 Estimate provided on the basis of information presented in 

Herbert Ungerer and Nicholas Costello, TelecorM1unica1ions in 
E11rope, (1988), p. 29. 

22 Estimate provided on the basis of information presented in 
Paolo Cecchini, Tiu E11ropean Challenge 1992: Tiu Benefiu of a 
Single Mar/eel (1988), p. 51. 

23 Representatives from U.S. information service industry, 
interview by USITC staff, Washington, DC, January-March 1990. 

that uses radio waves to provide wireless, digital 
telephone, and information services. 24 In addition, 
Pacific Telesis also has partnerships with franchises to 
build cable television systems in the United Kingdom, as 
British cable television operators are allowed to offer 
basic phone services. 25 

Other RHCs have established operations in the EC 
as well. U.S. West, for example, holds cable television 
franchises in the United Kingdom and France and a 
30-percent interest in Unitel's consortium to build a 
personal telecommunications network in the United 
Kingdom. Southwestern Bell has purchased an equity 
stake in a British company, Oyston Cable 
Communications Group, which is building a system 
that will initially offer data transmission services. It is 
reported that the network will eventually offer banking, 
shopping, information, and video services as well.26 In 
addition, Bell Atlantic acquired the European divisions 
of Sorbus, a computer maintenance and data 
communications company, from Bell Canada 
International in 1987. Sorbus has operations in the 
United Kingdom, France, West Germany, Italy, 
Switzerland, and Austria.27 

The Nature of Changes 
as a Result of EC 92 

The principal purpose of the EC directives 
regarding telecommunication and information services 
is to harmonize the networks of all 12 member states. 
Two recent directives are intended to facilitate the 
development of a more harmonized, yet dynamic, 
European telecommunication services market. The 
Open Network Provision (ONP)2B Council Directive of 
June 28, 1990, (COM (90) 387) is concerned with "the 
harmonization of conditions for open and efficient 
access to and use of the public telecommunication 
network and services."29 The ONP Directive is 
intended to establish a framework under which EC 
member states can develop more specific directives 
that harmonize the Community's regulations 
concerning telecommunication services. The second 
EC Commission directive of June 28, 1990, (COM (90) 
388) provides for the liberalization of TA regulations 
and the introduction of greater competition into the EC 
telecommunication services market.30 The 
Liberalization Directive was issued by the EC 
Commission under article 90(3) of the Treaty of 

24 Ibid. 
25 William C. Symonds, "'Baby Bells Take Their Show on the 

Road," Business Week, June 25, 1990, p. 104. 
26 Ibid. 
Tl Ibid. 
28 For previous coverage of the ONP directive, please see TM 

Effecls of GreaJer Economic I fllegralion Wi1hin IM European 
Commwziry on 1he United S1a1es: Firs/ Follow-Up Reporl 
(Investigation No. 332-267), USITC publication 2268, March 
1990

29
p. 6-106. 
OJ No. L 192 (July 24, 1990), p. I. 

30 This directive, COM (90) 388--<>ften called !he Services 
Directive-will be referred to as the Liberalization Directive for 
the purposes of this report. 
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Rome3 l and presently requires neither parliamentary 
opinion nor ministerial approval, whereas the ONP 
Directive requires both.32 

The ONP Directive 
As mentioned, the ONP Directive is a framework 

directive, designed to be followed ~y more s~ific 
directives that will phase m harmonized 
telecommunication regulations among EC member 
states. The ONP Directive is intended to establish an 
efficient and accessible internal network, where 
telecommunication and information service providers 
will be able to provide services throughout the 
Community once they are legally established in any 
member state. In addition, the ONP Directive should 
maximize the openness of the EC telecommun~cation 
services market while simultaneously safeguarding the 
"essential requirements" of telecommunication 
networks.33 Within the text of the ONP Directive, 
essential requirements are defined as the security of 
network operations, maintenance of network integrity, 
interoperability of services, and protection of data. 

Toward this end, the ONP Directive will reportedly 
establish objective, transparent, and equi~le 
guidelines for member states to follow as regulauons 
regarding technical interfaces, access and usage 
conditions, and tariff principles are developed or 
altered. Annex III of the directive stipulates that ONP 
follow-on directives will first be developed for leased 
lines and voice telephony. Afterward, directives 
regarding packet-switched data services and integrated 
services digital networks (ISON) will be developed. 
The ONP Directive is also important to large corporate 
users, because it provides for the definition of 
appropriate conditions for the resale and shared use of 
leased lines and the conditions for interconnection 
between private and public networks. 34 The directive 
stated that member states must implement the laws, 
regulations, and administrative provisions necessary 
for compliance with the directive before January 1, 
1991. A 3-year timeframe for developing the initial 
follow-on directives is currently foreseen. 

The Liberalization Directive 
The Liberalization Directive imposes an obligation 

on member states to limit the public network operator's 
monopoly to voice and telex services. Subject to the 
declaration and licensing procedures individually 
employed by each member state, private operators will 
essentially be able to provide other services in 
competition with the public network beginning January 
1, 1993, with certain exceptions regarding data 
transmission services. 

31 The Liberalization Directive is based on an. 90.3 of the 
Treaty of Rome. An. 90 permits the EC Commission to intervene 
directly to prevent monopolies f~om. acting a~ainsl the . 
Comrnwtity's interests. The applicauon of arucle 90 pemuts the 
EC Commission to act without parliamentary opinion or 
ministerial approval. 

32 Bureau of National Affairs, /nternatioNJJ Trade Reporter, 
Nov. 15, 1989, pp. 1482-1483. 

33 OJ No. L 192 (July 24, 1990). 
34 OJ No. L 192 (July 24, 1990). 
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Member states that are able to demonstrate that 
their public network's packet-switching35 ~~pabi~ities 
are not sufficiently developed may proh1b1t pnvate 
operators' simple resale36 of packet-switched data 
transmission capacity until January 1, 1996. The 
d.erogation is intended for use by countries with less 
developed data transmission capabilities, such as Spain, 
Portugal, and Greece. In addition, article 3 of the 
Liberalization Directive says that member states may 
impose special licensing procedures on private 
operators offering circuit- or packet-switched data 
services in order to ensure compliance with "essential 
requirements," trade regulations, and "measures to 
safeguard the task of general economic interest"37 In 
practice, the latter will mean that private operators will 
be prohibited from competing in those switched data 
services markets that make the public operator's data 
network economically viable. 

The Liberalization Directive stipulates that member 
states' licensing procedures, both those of a general 
nature as well as those specific to circuit- or 
packet-switched services, must be objectiv~. 
nondiscriminatory, and transparent Furthermore. m 
the event of refusal. explanations and appeal 
procedures must be supplied by member states. In 
general, member states must apprise the EC 
Commission of existing and newly developed licensing 
procedures as well as plans to revise such procedures 
by December 31, 1990. Licensing procedures 
regarding circuit- and packet-switched data services are 
the only exceptions; the EC Commission must be 
apprised of these by June 30, 1992. In 1992, the EC 
Commission is obligated to render an assessment of 
member states' compliance with the Liberalization 
Directive, and in 1994, the EC Commission shall assess 
the effects of measures regarding circuit- and 
packet-switching. 

A number of countries have indicated that they 
oppose the use of article 90 to liberalize the market for 
telecommunication services. These same countries 
maintain that the EC Commission exceeded its 
authority by using article 90 to liberalize the 
telecommunication equipment market, and they have 
presented their position to the European Court of 
Justice. An initial opinion delivered by the EC 
Commission's Advocate General in February 1990 
indicated that the EC Commission exceeded its 
authority by issuing an earlier equipment Directive.38 

3S Circui1- and packet-swi1ched data services manipulate 
circuits and data messages so as lo provide rapid data 
transmission, which significantly reduces the costs of data 
transmitters subject to time-sensitive charges. 

36 "Pure" or "simple" resale is the sale of capaci1y on a 
leased line by the lessee without the provision of value-added 
services. Pure resale is one of the simplest forms of bypassing the 
public network. 

37 COM (90) 388, an. 3. 
38 "Telecoms Liberalizati~ommission Under Pressure,'' 

Ewrobrief, Feb. 23, 1990, pp. 143-144. 



Anticipated Industry Response 

Strategic Alliances and Acquisitions 
In preparation for EC 92, U.S. firms are seeking to 

enhance their competitive position in the EC by 
relocating, building strategic alliances with European 
partners, and acquiring European firms. In December 
1990, for instance, IBM indicated that it will move the 
headquarters of the corporation's $5 billion 
communications business to London. IBM indicated 
that the move was motivated by the company's 
increasingly global perspective and by the significant 
growth opportunities available in Europe.39 

Computer Sciences Corporation (CSC), on the 
other hand, has indicated that as much as half of its 
$500 million acquisition budget for the next 5 years 
could be spent in Europe. In early 1988, CSC acquired 
Belgium's largest computer · services firm, 
CIG-Intersys, and a computer services firm in the 
United Kingdom, Inforem Ltd. CSC has indicated that 
it expects the European Community's EC 92 program 
to create significant opportunities for U.S. firms, 
particularly in providing information services and 
consulting services to the financial services, 
transportation, and retailing sectors. CSC is currently 
one of the 10 largest systems integrators in Europe, 
with annual European revenues of $150 million.40 

In addition, it is reported that the RHCs' 
participation in the European market is likely to 
increase. The RHCs' participation in. the EC 
telecommunication services market is driven not only 
by the EC 92 program, but by prohibitions placed on 
their activities in the United States. According to 
industry sources, although foreign operations account 
for relatively little of their present revenues (5 percent 
for Pacific Telesis, one of the more active RHCs with 
operations in Europe), executives at most of the RHCs 
indicate that their European revenues will experience 
significant growth in the future. These companies are 
investing heavily in the United Kingdom, France, and 
West Germany, which allow U.S. firms to compete for 
licenses to provide cellular telephony, paging, and 
cable television services-areas in which the RHCs 
have a reputation for technical expertise.41 

U.S. Concerns 
U.S. service providers are generally supportive of 

the ONP and Liberalization Directives. The industry's 
support, however, is qualified. Discussions with the 
U.S. industry indicate concern regarding the relatively 
vague language found in both directives, particularly 
the one regarding ONP. The U.S. industry has urged 

39 Paul B. Carroll, "IBM Said to Move Communications Base 
to Eu!UJ>C," Wall Street Jowrnal, Dec. 5, 1990. 

40 "Computer Sciences Intends to Acquire Concerns in 
Europe," Wall Street Jowrna/, Dec. 8, 1989; and "Computer 
Sciences Corp.: Finn to Buy CTG-Intersys, Computer Services 
Com~y," Wall Street Jowrna/, May I, 1989. 

1 Calvin Simms, "Baby Bells Scramble for Europe," New 
York Times, Dec. 10, 1989, sec. 3, p. 1. 

the EC to clarify, for example, whether private operators 
will be obliged to comply with ONP provisions. The 
1987 Green Paper indicated that ONP provisions would 
apply only to the public operator's reserved services, but 
language found in the ONP Directive may imply wider 
application.42 

There is concern among both public and private 
operators in the Community that conservative member 
states may use a broad harmonization effort to delay or 
deter competition.43 Competition may be delayed as 
the program to develop EC-wide standards for a broad 
range of services will require several years. 
Competition may be deterred if private network 
operators find prohibitive the costs entailed in 
retrofitting equipment and altering business practices to 
comply with ONP regulations.44 

Particularly worrisome to the U.S. industry would 
be mandatory compliance by private operators with 
ONP provisions regarding interoperability. The term 
"interoperability" refers to the ability of network 
operators to transmit undistorted services through all 
the various layers of public and private 
telecommunication networks, so that these services 
may be provided universally. Private network 
operators worry that the proprietary practices and 
software developed at great cost to address the 
particular needs expressed by their clientele would 
have to be discarded if mandatory interoperability was 
extended to private operators. Mandatory 
interoperability would thereby strip private service 
providers of their ability to provide unique services for 
the niche markets they have cultivated during the past 
several years. Private network operators indicate that 
mandatory interoperability provisions would ultimately 
result in lower revenue as their presently broad range 
of unique services would be reduced to a narrower 
range of more homogeneous services.45 

In addition, the U.S. industry is unsure of the EC's 
direction regarding tariffs. Although member states 
will ultimately be required to follow tariff principles 
developed by the EC, the member states will 
individually implement their own tariff rates. Industry 
analysts observe that these rates will vary among 
countries as they will be intended to preserve the 
"essential requirements" of national networks, which 
member states may define differently.46 

Moreover, with respect to prices, U.S. service 
providers have urged that tariffs be cost based insofar 

42 Representatives of the telecommunication and information 
services industry and industry analysts, telephone interview by 
USITC staff, Washington, OC, December 1990. 

43 Hugo Dixon, "Untangling Europe's Telecommunications 
Networks," Financial Times, Dec. 11, 1989, p. 5. 

44 Representatives of the telecommunication and information 
services industry, telephone interview by USITC staff, 
Washington, OC, Jan. 9, 1991. 

4s Representatives of the telecommunication and information 
services industry and industry analysts, telephone interview by 
USITC staff, Washington, OC, December 1990. 

46 Representatives of the U.S. telecommunication and 
information services industry, telephone interview by USITC staff, 
Washington, OC, Jan. 9, 1991. 
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as possible and propose that leased lines be subject to 
flat-rate pricing rather than volume-sensitive pricing. 
Volume-sensitive pricing diminishes the competit­
iveness of firms using leased lines; volume-sensitive 
rental rates for such lines increase when usage increases. 
In addition, U.S. firms desire that operators of private 
networks that are interconnected with the .public network 
should not be subject to access charges. 4 

U.S. service providers also desire more explicit 
language providing for competitive safeguards, 
ensuring that monopolies do not abuse their dominant 
position in the telecommunication services market. In 
particular, U.S. firms desire that all competitive service 
providers have access to basic services on terms 
equivalent to those of public operators. Moreover, U.S. 
firms seek assurances that public operators that 
compete in providing nonreserved services will not be 
allowed to cross-subsidize their competitive operations 
with revenue generated by the monopoly provision of 
voice telephony.48 

47 Ibid. 
48 Representatives from U.S. telecommunication and 

information services industry, interview by USITC staff, 
Washington, DC, January-March 1990. 
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Last, the U.S. service industry notes that the special 
licensing procedures regarding packet-switched 
services essentially bar private sector participation in 
lucrative markets. For example, it is reported that 
licensing agreements between private service operators 
and the DRG, France's telecommunication 
administration, presently entail promises "not to 
undercut France Telecom on its most profitable 
routes."49 Representatives of the U.S. industry state, 
however, that competitive pressures on heavy users of 
packet-switched services will ultimately lead 
member-state TAs to permit feater competition for the 
provision of these services.5 

49 William Dawkins, "France Opens Door to Greater 
Competition in Telecom Sector," Financial Times, Sept. 19, 1990, 
p. l. 

50 Representatives of the U.S. telecommunication and 
information services industry, telephone interview by USITC staff, 
Washington, DC, Jan. 9, 1991. 
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A development of major international importance and of 
increasing interest to the House Committee on Ways and Means and 
the Senate Committee on Finance is the economic integration of the 
European Community (EC) into a single market, scheduled to be in 
place by the end of 1992. The form and content of the policies, 
laws, and directives removing economic barriers and restrictions 
and harmonizing practices among the EC member states may have a 
significant impact on U.S. trade and investment and on U.S. 
business activities within Europe, overall and in particular 
sectors. The process of creating a single market may also affect 
progress and results in the ongoing Uruguay Round of GATT 
multilateral trade negotiations. 

In order to provide a basic understanding of these develop­
ments, their significance, and possible effects, on behalf of the 
Committees we are requesting that the U.S. International Trade 
Commission conduct an investigation under section 332(g) of the 
Tariff Act of 1930 to provide objective factual information on the 
EC single market and a comprehensive analysis of its potential 
economic consequences for the United States. 

The Commission's report should focus on the following aspects 
of the proposed single market, in particular: 

1. The anticipated changes in laws, regulations, policies, 
and practices of the EC and individual member states that may 
affect U.S. exports to the EC and U.S. investment and business 
operating conditions in Europe, such as changes in customs 
requirements and procedures, government procurement practices, 
investment policies, services directives, and tax systems. The 
analysis should include consideration of the relationship and 
differences between policies and principles, such as sectoral 
reciprocity, proposed for the EC single market and current EC or 
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The Honorable Anne Brunsdale 
October 11, 1988 
Page 2 

member state obligations and commitments under bilateral or multi­
lateral agreements and codes to which the United States is a 
party. 

2. The likely impact of such changes on major sectors of 
U.S. exports to the EC, such as agricultural trade and 
telecommunications. 

3. An assessment of whether particular elements of the 
single market may be trade liberalizing or trade discriminatory 
with respect to third countries, particularly the United States. 

4. The relationship and possible impact of the single market 
exercise on the Uruguay Round of GATT multilateral trade 
negotiations. 

We understand that the European Community intends to 
accomplish its goal of a unified market through the adoption of 
some 286 Internal Market Directives, which currently are in 
various stages of preparation, and that a text is not yet 
available to the public for approximately one-fourth of the 
proposed directives. 

Given the great diversity of topics which these directives 
~ address, and the fact that the remaining directives will become 

available on a piecemeal basis, the Commission should provide the 
requested information and analysis to the extent feasible in an 
initial report by July 15, 1989, with follow-up reports as 
necessary to complete the investigation as soon as possible 
thereafter. Shortly after receipt of this letter, Commission 
staff should consult with staffs of our Committees to agree on the 
topics to be covered in the initial report. 

In preparing these reports, the Commission should seek views 
and input from the private sector. The Commission should also 
cooperate with and utilize existing information available from 
U.S. Government agencies to the fullest extent possible. 

Sincerely yours, 

~w ~,,~ ~_L .· 
_L_l_o_y_d~B-----~~~~~~~~~ ~ ~s~~L 
Chairman Chairman 
Committee on Finance Committee on Ways and Means 
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APPENDIXB 

FEDERAL REGISTER NOTICES 



51328 Federal Register / Vol. 53. No. 245 / Wednesday, December 21. 1968 / Notices 

L TF\' import~ of generic cepha!exin 
capsules from Car:ada. Accordingly. 
efiecth·e October 27, 1988. the 
Commission instituted preliminary 
antidump,ing investigation No. 731-TA­
.;23 (Preliminary). 

Notice of the institution of the 
Commission's investigation and of a 
public conference to be held in 
connection therewith was given by 
posting copies of the notice in the Office 
of the Secretary. U.S. international 
Trade Commission. Washington. DC. 
and by publishing the notice in the 
Federal Register cf November 4. 1988 (53 
FR 44676). The ccnference was held in 
Washington. DC. on Novembe: 16. 1988. 
an:i ali persons who requested the 
oppo:-tunity were permitted to a;:ipear in 
person or by counsel. 

Th(.' Ccir.mission transmitted its 
dei~r;;~inai.i0n i;1 tl:is investi_;?ation .to the 
Se.:retarv of CommP-rce on December U. 
rnce. T!1c ,·iews of the Comnission are 
Lont<iincd in USITC Publication 2143 
!December 1988). entitled "Generic 
C;>r:;hrt.lcxin Capsules from Canada: 
Di!iermmation of the: Commission ir: 
h1·'t·s:1i!ation ;-.o. 731-TA-4~3 
(J>reiim.inaryJ Under the Tariff Act of 
193G. Together With the Information 
Ohtained in the Investigation.'' 

Br o:·dcr of th" Commission. 
l:;sucd: December H. 1988. 

h:cnnelh R. Mason. 
Sec re: a.'}'. 

{FR Doc 81>-29293 Fil1ed 12-20-88: 8:45 ar:i) 
BIU.ING CODE 7021).(12 ... 

1332-267) 

The Effects of Greater Economic 
Integration Within the European 
Community on the United States 

AGENCY: United States international 
Trade Commission. 
ACTION: htstitntion of investigation and 
scheduling of hearing. 

SUMMARY: Following receipt on October 
13. 1988 of a request from the Committee 
on Wavs and Means of the United 
States House of Reprcsent11tives a:id the 
Cum!ni:tee on Finance of the United 
States Senate. the Commission 
instituted investigation No. 332-267 
under section 332(g) of the Tariff Act of 
1930 (19 U.S.C. 1332(g)) to provide 
objective factual information on the EC 
single market and a comprehensive 
analysis of it! potential economic 
consequences for the United Stlltea. The 
Committee requested that the 
Commission investigation focus in 
particular on the following: 

1. The anticipated changes in laws. 
regulations. policies. and practices of 
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the EC ar:d individual membe~ s:a:es 
that may affect U.S. exports to the EC 
and U.S. investmen: and business 
ope:ating conditions in Europe. such as 
changes in customs requirements and 
procedures. government procurement 
practices. investment policies. service 
directives. and tax svs:ems. The 
Committees reques!ed th.at the analysis 
include consideration of the relationship 
and differences between policies and 
principle&. such as sectoral reciprocity, 
proposed for the EC 'ingle mari..et and 
current EC or member stale obligations 
ar:d ccrnIT"Jttnents under bilateral or 
multil:.:teral agreements and codes to 
whi.:h the United States is a party. 

:. The like!:; impact oi sucn chani;ies 
on major sectors of U.S. exports to the 
EC. such as 11gticulti;ral trade ar.d 
tele::orr.munical!ons. 

3. A~ asst>~sme!':i oi w'.ieti11:r 
particular elements of tho: sin;l:e rn:irke: 
may be trade liberal:zing or trad:! 
discriminatory with resp,<?ct to third 
countries. particuiarly the United States. 

4. The relationship and possible 
impact of the single market exercise on 
the Uruguar Round of GA TI 
multilateral trade negotiations. 

The Committees requested that the 
Commission provide the requested . 
information and anaivsis to the extent 
feasible in an initial report by Julr 15. 
1989. with follow up reports as 
necessary. 
EFFECTI\'£ DATE: December 13. 1988. 
FOR FURTHER INFORMATIOfi CONTACT: 
For information on other thim tile legal 
aspects of the investigation contact 
either Mr. John J. Gersic at 202-252-134:?. 
or Mr. David R. Konkel at 202-252-1451. 

For information on legal aspects of the 
investigation contact Mr. William W. 
Gearhart at 202-252-1091. 
PUBLIC HEARING: A public hearing in 
connection with the investigation will be 
held in the Commission Hearing Room, 
500 E Street SW~ Washington. DC. 
beginning at 9:30 a.m. on April 11. 1989, 
and continuing as required on April 12, 
1989. All persons shall have the right to 
appear by counsel or in person. to 
present information. and to be heard. 
Persons wishini:; to appear at th<:? public 
hearing should file reqcests to appear 
and should file prehearing briefs 
(original and 14 copies) wi1h the .. 
Secretary. United States International 
Trade Commission. 500 E Street SW~ 
Washington, DC 20436, not later than 
5:00 p.m .• March 28, 1989. Post-hearing 
briefs may be submitted no later than 
April 26. 1989. 
WRITTa IUBMISSIONS: In lieu of or in 
addition to appearances at the public 
bearing. interested persons are invited 
to submit written statements concerning 

the in\'estip!ion. Written st.itemcr:!s 
:.hould bt> received by the cluse of 
busir.ess on Apri: :6. 1989. Commercial 
or financial information which a 
sub!nitter desires the Commission to 
treat as confidential must be subrr.itted 
on separate sheets of paper. each clearly 
marked "Confidentiai Eusir:ess 
Information" at the top. All submission& 
requesting confidential treatment mus: 
conform with the requirements of § 201.6 
of the Commission's .'luies of Practice 
and Procedure (19 CFR 201.6). All 
written submi.>sions. exceo: for 
conucicntial business informatior.. will 
be avaiiabie ior inspectio:-: b:: int!'!rested 
persons. Al: suumissions sho:.ild be 
addressed to tile Secretarv a: tii!O' 
Co:nmission·s office ir. W~snin~~or .. DC. 

Hearing il!lpaired persons are ac\·ised 
tha: informd!ion or. this matter ca:: be 
ohtained by :::ontactin~ th~ 
Commiss!on'5 TDD te:;ni;:al or. (::0:\ .... 
Z52-1B10. 

B~· order of tile Colnl:'js.iion. 
Issued: December 15. 1988. 

Kennt!th R. Mason. 
Secretary. 
[FR Doc. 88-29:!91 Fiied 12-2D-88: 8:45 amj 

BILLIHG CODE 702G-02-¥ 

(Investigation No. 337-TA-2791 

Certain Plastic Ught Duty Screw 
Anchors; Commission Detennination 
Not To Review lnltlai Detennination 
and Schedule for Fiiing of Written 
Submissions on Remedy, the Publ:c 
Interest, and Bonding 

AGEHC:Y: U.S. lnternaticnal Trade 
Commission. 
ACTION: Notice. 

SUMMARY: Notice is hereby given that 
the U.S. international Trade 
Commission has determined not to 
review an initial determination (ID) 
finding a violation of section 337 of the 
Tariff Act of 1930 in the above­
captioned in\'estigation. The parties to 
the investigation. interested government 
agencies. and interested members of the 
public are requested to file written 
submissions on the issues oi remed•;, the 
public interest. and bonding. · 
FOR FURTHER INFORMATION CONTACT: 
Mitchell W. Dale. Esq~ Office of the 
General COtIDsel. U.S. International 
Trade Commission. telephone 202-252-
1087. 
SUPPLEMENTARY INFORMATION: The 
authority for the Commission's 
disposition o! this matter is contained in 
section 337 of the Tariff Act of 1930 (19 
U.S.C. 1337) and in § § 210.53(h) and 
210.SS(a) oi the Commission's Interim 
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§ 207.22 of the Commission's rules (19 
CFR § 207.22) each party is encour&ged 
lo sulimit Ii prehearing lirief tu the 
Commiss!.on. The deadline for filing 
preheliri11g briefs is Novemlicr 8, 191l!l. 

Testimony at the public hearing is 
governed liy § 207.23 of the 
Commission's rules (19 CFR 207.23). This 
rule requires that testimony be limited lo 
Ii nonbusiness proprielliry summary 111111 

1rnalysis of material contained in 
prd1earing briefs and tu information nul 
avaih.tble at the lime the prehearing 
brief was submitted. Any written 
materi;.ils submitted Iii the hearing musl 
be filed in accordance wilh the 
procedures described below and any 
Lusiness proprietary materials must he 
submilled at least three (J) working 
days prior to the hearing (see 
§ 201.ll(b)(2) of the Commission's rules 
(HJ CFR 20I.6(b)(2]]. 

Written submissions. Prehe;.iring 
Lriefo submitted by parties must 
confurrn with the provisions of § 207.22 
of the Commission's rules [19 CFR 
207.22] and should include all legal 
arguments, economic analyses, and 
factual materials relevant to the public 
hearing. Posthearing briefs submitted by 
parties must conform with the 
provisions of§ 207.24 (19 CFR 207.24) 
and must be submitted not later than the 
close of business on November 20, 1989. 
In addition, any person who has not 
entered an appearance as a party to the 
investigation, may submit a written 
st;.itement of information pertinent to the 
subject of the investigation on or before 
November 20, 1989. 

A signed original and fourteen (14) 
copies of each submission must be filed 
with the Secretary to the Commission in 
accordance with I 201.8 of the 
Commission's rules (19 CFR 201.8). All 
written submissions except for business 
proprietary data will be available for 
public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary to the 
Commission. 

Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled "Business Proprietary 
Information." Business proprietary 
submissions and requests for business 
proprietHry treatment must conform 
with the requirements of I§ 201.6 and 
207.7 of the Commission's rules (19 CFR 
201.6 and 207.7). 

Parties which obtain disclosure of 
Lusiness proprietary information 
pursuant fo I 207.7(a) of the 
Commission's rules (19 CFR 207.7(a)) 
may comment on such information in 
their prehearing and posthearing briefs. 
1mJ may also file additi9nal written 

comments on such information no later 
than November 24. 1989. Such Hdditional 
comments musi be limiteJ lo comments 
on business proprietc1ry informal.ion 
received in or ufter the posthearing 
briefs. · 

Authorily.: This investigation is beins 
conducted under autliurity of the Tariff Act of 
Hl311. 1i1lc VII. This. notice is putilished 
p1irsuant lo I 207.20 of the Commis11fon'11 
rules (1!1 CFR 207.20). 

Issued: S1!plemlicr 15. 1909. 
lly order of the Commission. 

Kenneth M. Mason, 
Sel'/'t:lary. 

IFR Duc.119-Z2212 Filed Y...l~!l: 6:-15 aml 
BIUING CODE 7020-02-M 

(332-2671 

Effects of Greater Economic 
Integration Within the European 
Community on the United States 

AGENCY: United States International 
Trade Commission. . 
ACTIOH: Scheduling of followup report11. 

SUMMARY: Following receipt on October 
13, 1988, of a request from the 
Committee on Ways and Means of the 
United States House of Representatives 
and the Committee on Finance of the 
United States Senate, the Commission 
instituted investigation No. 332-267 
under section 332(g) of the T11riff Act of 
1930 (19 U.S.C. 1332(g)) to provide 
objective factual information on the EC 
single market and a comprehensive 
analysi11 of its potential economic 
consequences for the United States. The 
Committees requested that the 
Commission provide the requested 
information and analysis to the extent 
feasible in an initial report by July 15, 
1989, with followup reports as necessary 
lo complete the investigation. Notice of 
institution of the investigation and 
scheduling of a hearing was published in 
the Federal Register of December 21, 
1988 (53 DR 51328). 

The report on the initial phase of the 
inve11tigatiun was sent to the 
Committees on Monday, July 17, 1989; 
copies of the report '.'The Effects of 
Greater Economic Integration within the 
European Community on the United 
States" (Investigation 332-267, USITC 
Publication 2204. July 1989) may be 
ol..itained by calling 202-252-181)9 or 
from the Office of the Secretary, U.S. 
International Trade Commission, 500 E 
St. SW., Washington, DC 20436. 
Requests can also be faxed to 202-252-
2186. 

Followup reports will be issued 
approximately every 6 months. Each will 
summarize the previous report and EC 

single market directives that become 
available after the cutoff date of the 
previous report: The followup report11 
will have a format similar to the original . 
report. · 

EFFECTIVE DATE: SeptcimLcr 11. 1989. 

FOR FURTHER INFORMATION CONTACT: 
For further information on other than the 
legal aspects of the investigation conlact 
Mr. John J. Cersic at 202-252-1342. For 
further information on the legal aspects 
of the iuvestigation contact Mr. William 
W. Gearhart 11t 202-252-1001. 

WRITTEN SUBMISSIONS: Interested . 
persons are invited to submit written 
statements concerning the investigation .. 
Written submissions to be considered 
by the Commission for the second report 
should be received by the close of 
business on November 30, 1989. 
Commercial or financial information 
which a submitter desires the 
Commission to treat as confidenti11l 
mulit Le submitted o_n separate sheet11 of 
paper, each marked "Confidential 
Business Information" at the top. All 
submissions requesting confidential 
treatment must conform with the 
requirements of I 201.6 of the 
Commission's Rules of Practice and 
Procedure (19 CFR 201.0). All written 
submissions, except for confidential 
business information. will be available 
for. inspection by interested persons. All 
submissions should be addressed to the 
Secretary at the Commission's office in 
Washington, D.C. 

Hearing impaired persons are advised 
that information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-252-
1810. 

Issued: September 13. 1989. 
By order of the Commi11ion. 

Kenneth R. Muon, 
Secretary. 
(FR Doc. 89-22210 Filed 9-l!Hl9: 11:45 am) 

81LUNO CODE JO».OHI 

New Steel Ralla From Canada (Final); 
Determinations 

On the basis of the record 1 developed 
in the subject investigations, the 
Commission determines,• pqrsuant to 
section 705(b) of the Tariff Act of1930 · 
(19 u:s.c. 1671d(b)), that an industry in 

. the United St11tes is threatened with 

1 1'he record i1 define!! In I 207.Z(hl of !he. 
Commiuion'1 Rute1 of Practice and Procedure (IV 
CFR w.Z(la), .. •mended. 53 FR :iatMI (Aus. Z!I, 
1988)). 

1 Chairman Brunodale. Vice Chairman C1111. and 
Cummissiuaer 1.odwidL diuentina. · 
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(1) A reservation to th'e United St:1tes 
of a right-of-way for ditchea or ceneli 
under the Act of August 30, 18.QO. 

(2) Valid existing rights including but 
not limited lo any right-of-way, 
easement, or lease of record. 

(3) Mineral estates will be transferred 
with the surface on both the ·non-Federal 
and Federal lands. . 

Puhlication of this nolic~ haa the 
effect of segregating all of the above 
described Federal land from 
appropriation under the public lomJ 
laws and these lands are further 
segregated from appropriation under the 
mining laws, b"'t not from exchnnge 
pursua.nt to section 206 of the Federal 
Land Policy and Management Act of 
1976. The segregative effect o,f this . 
notice will terminate upon Issuance of 
patent or In two years from the date qf 
the publication of this notice, whichever 
occurs first. · 

Detailed information concerning the 
exchange is available for review at .the 
Salmon District Office of. the Bureau of 
Land Management. Highway 93 South~. 
Salmon, Idaho 83467. · · · 

For a period of 45 days. interested 
parties may submit comments to the 
Salmon District Manager at the above 
address. Any· adverse comments will Jle 
evaluated by the Idaho Stale Director, 
BLM, who may vacate or modify this · 
realty actlo~ and Issue a final 
determination. In the absence o.r any 
action by the State Director, this realty 
er.lion will become the final · · -
determination of the Department of the 
Interior. 

011IP.d: March 23, 1!l90. 

Kathe Rhodell. 
Actinx District Manager. 
IFR Doc ~7659 Filed 4-:3-90: 8:45 am) 
muJNCI COOi 010-0G-lll 

INTERUATIONAL TRADE 
COMMISSION 

(lnvea~g•tlon No. 731-TA-431 (Final)) 

Umouslnes from Canada 

AGENCY: United States lntematlonal 
Trade Commiasion. 
ACTION: Termination oflD\;estigation. 

IUMMAAY: On March 29, 1990, the 
Commission received a letter from 
petitioner In the subject Investigation 
(Southampton Coachworks, Ltd.. 
1-"anningdale, NY), withdrawing its 
petition. Accordingly, punuent to 
i 207.40(a) of the CommiHion's Rules of 
Practice and Procedure (19 CFR 
207.40(a)), the anlidumping investigation 
concerning limousines from Canada 

B-4 

(investigation No. 731-TA-438 (Final)) ii; 
lenninated. · 

IFFECTIYr D~n: March 29, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Mary Trimble (202-252-1193). Ofrice of 
Investigations, U.S. International Trede 
.Commission. 500 E Street SW .. 
Washington, DC 20436. Hearing- . 
imoaired individuals are advised that 
information on this matter can be 
ohlained hy conlactins the 

. CommiSBion's mo lerminnl on 202-252-
1810. Persons with mobility impairments 
who will need spr.r:ial eSBistence in 
gaining access to the CommiHion 
should contact the omce or the 
Secretary at 202-252-1000. 

Authority: Thia lnve1tigRllon 11 bein!! 
terminated under authoritjl or the Tariff Act 
or 1930, title VII. This notice 11 puhlished 
pursuant lo • 207.40 or the Commiasion'• 
rules (19 CFR 207.401. . 

By order of the Commtssion. 
Kenneth R. M~, 
Secretary. 

· Issued: March 30. 1990. 

(FR Doc. 00-7808 Filed 4-%-90: 9:20 amJ 
~ cailE 711ZCMl2-t 

(lnveatlgaUon No. 337-TA-3091 

Certain Athtetfc Shoes With Vlewtng 
Windows; Decision Not To Review an 
lnltlal Determtnatton 

AGENCY: United States International 
Trade Commlasion. 
~CTION: Notice. 

SUMMARY: Notice is hew.by given that 
the Commission has determined not .to 
revi~w the presiding admini~tralive law 
judge's (ALJ's) lnili11l detennin:ilion (ID) 
grantins a motion for leave to file.an 
amended complaint in the abnve­
captlont:d investigation. 
FOR FURTHER INFORMATION CONTACT: 
William T. Kane, Es') .. Office of the 
General Counsel, U.S. lntematfon:il 
Trade Commission, 500 E Street. SW .. 
Washington, DC 20430; telephone: (202)-
252-1116. Coples of the nonconfidential 
version of the ID and all other 
nonconfldential documents filed in 
connection with this lnvesllg11tion are 
available for Inspection during official 
business hours (8:45 e.m. to 5:15 p.m.) In 
the Office of the Secretary. U.S. 
International Trade Commission, 500 F. 
Street SW .. Weshington. DC 20436: 
telephone: (202)-252-1000. Heering­
lmpaired individuals are advised that 
lnfomatlon on thi11 matter can be 
obtained by contacting the 
Commlasion's IDD terminal at (Z02}-

. 252-1810. 

SUPf'\.EMENTARY ltlF'ORllATION: ThP. 
Commission voled lo institute !his 
investigation on Janu:iry 10, 1!'90. The 
nnlit:e or lnve11lip,ation was published in 
the Federal Register on Janu11ry 23. 1990. 
(55 FR 2421-Z). On Fr.hruary 9. 1990. 
complainant Autry lnduatries, Inc .. filed 
e motion (Mn lion No. 309-1) for IP.avf! fo 
filP. an emended complain!. On Fehurnry 
21, 1000, respondent Reebok 
lnlemalional Ltd. filed a repsonse in 
opposition to the motion. and the 
Commission investigative attornP.y filctl 
a response indicating no opposition to 
the motion. On.February 23, 1990, the 
presiding Al.I Issued an ID (Ordr.r No. 3) 
granting complainant'1 motion. No 
petitions for review or agency comment11 
were received. · 

This action i~ taken pursuant to 
sr.clion 337 of the Tariff Act of 1930, as 
emended (19 U.S.C. 1337), and 
Commission Interim rules 210.53-Zt0.55 
(19 CFR 210.53-210.55, as amended). 

IHued: March 211. 1990. 

By order of the Commission. 
Kenneth R. MalOll. 
Ser.retary. 

(FR Doc. 90-7711 Filed 4-3-99: 8:45 om) 
llUOIQ CClllE· ,..,...,.... 

1332-2671 

The Effeets of Greater Economic 
Integration WRhln the European 
Community on the United States 

AO£NC't': United States International 
Trade CommiHion. 

ACTION: Scheduling of public heari111 
and deadline for submi98ions in 
connection with second follow-up 
re~10rl. 

SUUllARY: The Commis~lon has 
commenced work on the sP.Cond or 11 

series of follow-up reports updating its 
initial rr.port issued in July 1989 in 
connr.ction with Investigation No. 332-
267. The Effects of Greater Economic 
lnte11rolion Within the European 
Community on the United States. The 
reports were requested under llP.clion 
332(g) of the Tariff Act of 1930 (19 U.S.C. 
1332(g)) by the House CommitlP.e on 
Ways •md Means and the Sen•le 
Committee on Finance in 1 letter 
received on October 13, 1988. Notice nf 
the institution of the lnvestlg11tion And 
scheduli11R of 11 public hearin11 wee 
publi11hed in the Federal Register of 
December 21, 1988 (53 FR 51328). and 
notice of the procedure to be followed In 
follow-up n»ports was published in the 
Federal Rlt!Jister of September 20. 1989 
(54 FR 38751). 
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The second follow-up report will 
follow 11 formal similar to that of the 
1?arlier reports. However, the second 
follow-up report will contain. in 
addition. new chapters on R & D and 
te1:hnology and an an11lysis of the 
impact of EC integration efforts on three 
U.S. industries-11utomuhile, 
telecommunications. and chemicals/ 
pharmaceuticals. Persons haYing an 
interest in these areas or industries in 
particular. or any of the m1111ers covered 
by the reports, may be interested in 
participating in the Commission's June 
21, l!Ml. public hearing and/or in 
making written submissions in accord 
with the procedures set forth below. 

The report on the initial phase of the 
investigation was sent to the 
Committees on Monday, July 17, 1989. 
The fir:it follow-up report was sc:nt to 
thl.! Committees on Friday, March 30, 
1990. Copies of either the initial report. 
The Effects of Greater Economic: 
/11tt:gratio11 Within tlit? European 
Cummu11ity °'' the United States 
(Investigation 332-267, USl'rC 
PuLlication ZZ04. July 1989) or the first 
follow-up report (Investigation 332-267, 
USITC Publication ZZtill, March 1990) 
may be obtained by calling 202-252-
1809, or from the Office of the Secretary. 
U.S. International Trade Commission, 
500 E Street SW .• Washington, DC 2<J.131J. 
Requests can also be faxed to 202-252-
2186. 

The second follow-up report will be 
sent to the Committees on September ZS, 
1990. 
EFFECTIVE DATE: March 23, 1990. 
FOR FURTHER INFORMATION CONTACT: 
For further information on other than the 
le:igal Hpecls of the investigation contact 
Mr. John J. Gersic at 202-252-1342. For 
information on the legal aspects of the 
investigation contact Mr. William W. 
Gearh1nt at 202-252-1091. 

. PUBUC HEARING: A public hearing in 
connection with the investigation will be 
held in the Commission Hearing Room, 
500 E Sh·eet SW., Washington, DC, 
beginning at 9:30 a.m. on June 21, 1990. 
All persons shall have the right to 
appear by counsel or in person, to 
present information, and to be heard. 
Persons wishing to appear at the public 
hearing should file requests to appear 
and should file prehearing briefs · 
(original and 14 copies) with the 
Secretary, United States International 
Trade Commi11sion, 500 E Street SW., 
Wallhington. DC 20436. not latt!r than 5 

. p.m., June 7, 1990. Post-hearing briefs 
may be submitted no later than July 5, 
1900. 
WRITTEN IUBMISSIONS: In lieu of or In 
addition to appearances at the public 
hearing, interested persons are Invited 

lo suLmil written statzr.'enls concerning 
the investigation. WrittPn submissions 
to be considered by the Commission for 
the s'!cond follow-up report should be 
received by the close of business on July 
6, 1900. Commercial or financial 
information which a submitter desires 
the Commission to treat as confidential 
must be suLmilled on separate sheets of 
paper, e11ch marked "Cc.nfidcntial 
IJu~iness Information" at lhe lop. All 
submissions requesting confidential 
treatment must conform with the 
requirements of I 201.6 of the 
Commis:1ion's Rules of Practice and 
l'roct:Jure (19 CFR 201.6). All WTillen 
submis:1ions, except' for confidential 
husinc11s information, will be availat.le 
for inspt!clion by interested persons. All 
submissions should be addressed to the 
Secretary at the Commission's office in 
Washini:ton, DC. 

I !earing inpaired persons are advised 
that information on this matter can be 
obtained by contacting the . 
Commission's IDD terminal on 202-252-· 
llUO. 

By order of the Commission. 
fosued: March 26, 1990. 

Ktnmatb R. MalOD. 
St!cretary. 
[FH Due. 90-7709 Filed~ 8:45 aml 
BIUJNQ CODI 1UMl2-ll · 

DEPARTIIENT OF JUSTICE 

Lodging of Modified Consent DecrM 
Pursuant to the Clean Water Act 

In accordance wilh Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that a proposed Modified Consent 
Decree in United States v. City of New 
Bedford has been lodged with the 
United Stales District Court for the 
District of Massachusetts. The modified 
consent decree addresses alleged 
viola lions by the City of New Bedford, 
MA of the 1987 Consent Decree. 

The proposed Modified Consent 
Decree revises various parts of the 1987 
Consent Decree, including the facility's 
planning schedules for lhe secondary 
wastewater treatment plant and 
combined sewer overflow ("CSO") 
abatement projects. The Modified 
Consent Decree also requires New 
Bedford to pay lo the United States 
stipulated penalties in the amount of 
$00.000 .. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
d11te of this publication comments 
relating to the proposed Modified 
Consent Decree. Comments should be 
addressed lo the Assistant Attorney 
General, Land and Natural Resources 

Division, Department of Justice, 
Washington, DC 20530, and shoulil refer 
to United States v. City of New Bedford. 
D.J. Ref. 90-5-1-1-2823. 

The proposed Modified Consent 
Decree may be examined at the office or 
the United States Attorney, District of 
Massachusetts, 1107 John W. 
McCormack, Post Office and 
Courthou11e, Boston, Massachusetts 
02109, and al the Office of Regional 
Counsel. United States E:wironmental 
Protection Agency. Region I, John F. 
Kennedy Federal Building. Rm. 2203, 
Boston, Massachusetts 02203. Co1>ies or 
the Modified Consent Decree may also 
be examined at the Environmental 
Enforcement section, Land and Natural 
Resources Division, Department of 
Justice, Room 1647(0), Ninth Street anJ 
Pennsylvania Avenue NW., Wushington. 
DC 20530. A copy of the proposed 
Modified Consent Decree may be 
obtained in person or by mail from the 
Environmental Enforcement section, 
Land 8Jld Natural Resources Division, 
Department of Justice. In requesting a 
copy, please refer to the referenced case 
name and D.J. Ref. number and enclose 
a check in the amount of $5.00 (ten cents 
per page reproduction cost) payable lo 
the Treasurer of the United States.. 
George W. Van Cleve, 
Acting Assisto11l A ttomey General, Land and 
Natural Resourr:es Division. 
(FR Doc. 90-7855 Filed 4-3-90; 8:45 am) 

lllLUllG CODE 4tllHll-tl 

AnUtruat Division 

United St11tes v. The Giiiette Co.. et al; 
Proposed Final Judgment and 
CompetltJve Impact Statement 

Notice is hereby given pursuant to the 
Antitrust Procedures and Penalties Act, 
15 U.S.C. 16(bHh), that a proposed Final 
Judgment, Stipulaliori, and Competitive · 
Impact Statement have been filed with 
the United Slates District Court for the 
District of Columbia in United States v. 
The Gillette Company, Wilkinson 
Sword, Inc., Stora Kopparbergs 
Bergs/ags AB. a11d Eemland 
Management Services BV, Civil Action 
No. 90-0053-TFH. 

The Complaint of the United Stales, 
filed January 10, 1990, alleged that the 
acquisition by The Gillelle Company 
("Cillelle") of the Wilkinson Sword wet 
shaving razor blade businesses of 
Eemland Management Services BV 
("Eemland") outside the 12-nation 
European Community ("E.C."J violated 
section 7 of the Clayton Act, 15 U.S.C. 
18. The non-E.C. businesses included the 
wet shaving razor blade business of 
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Bureau of land Management 

IViY-04~1-4111-181 

Rock Springs District Advleory 
Council; Meeting 

AGENCY: Bureau cf Land Management. 
Interior. 
ACTION: Notice of meeting of the Rock 
Springs District Advisory Council 

SUMMARY: This notice sets forth the 
schedule and agenda of a meeting of the 
Rock Springs District Advisory Council. 
DATES: November 13, 1900, 9 a.m. until 
4:JO p.m. and Novemoer 14. 1990. 6 a.m. 
until 12 p.m. 
ADORESsES: Rock Springs District 
Office. Bureau of Llmd Management, 
Highway 191 North, Rock Springs. 
Wyoming 82!l01. 

FOA FURTHER INFORMATION CONTACT: 
Donald II. Sweep, District M1muger, 
Rot;k Springs District. Bureau of Land 
Management. P.O. Box 1869, Rock 
Springio. Wyoming 82902-1869, (307) 382-
5350. 
SUPPLEMENTARY INFORMATION: The 
agenda for the meeting will include: 

November 13, 1990: 

1. Tour of BLM public lands In the 
Green River Resource Area. Tour topics 
include: Coal Bed Methane Proposalr. 
Proposed Bridger Mine Expansion; and 
the Natural Co1'1'als ACEC. 

November 14, 1990: 

1. Introduction and opening remarks. 
2. Review of minutes from last meeting. 
3. Review of lour topics. 
4. Mineruls Program activities briefing: 

Coat Bed Methane Proposals; Oil and 
Gas Activities; and Trona Expansion 
Including Brine Proposals. 

5. Green River Resource Area Resource 
Management Plan update. 

6. Highway 28 Farson Fence update. 
7. BiB Piney/LaBarge Coordiouted 

Activity Plan update. 
6. Update of Cumberland Grazing 

Allotment Management Plan. 
9. Wild Horse Progrwn updute. 
10. FY 91 Budget update. 
11. Public comment period. 

The meeting is open to the public. 
lntere1ted persona may make oral 
slatementa to the Council between 11 
a.m. und 1Z p.m. on November 14, or file 
written statements for the Coun<;il's 
considerution. Anyone wishing to make 
an CJl"l:ll statement should notify the 
Distiict Manager at the preceding . 
address by November 9. 1900. 
Depeuding on the number of persona 
wi11hlng to make orul statements. e time 

B~ 

limit per person may be establi1hed by 
the District Manaser. 
Donald H. Sweep, 
Uistrict Manager. 
(FR Doc. 90-25063 Filed 10-23-90: 8:45 a111J 
111uillo COD£ 4J1~ 

I WY-920-·411700; WYW7225SJ 

Proposed ReJnatatement ol 
Terminated 011 and Gaa Lease; 
Wyoming 

October 1s. 1990. 
Pursuant to the provlsiooa of Public 

I.aw 97-451, 96 Stal %482-2466, and 
Regulation 43 CFR 3108.2-3 {a) and 
(b)(1), a petition for relnatatement of oil 
end gas lease WYW72253 for lands In 
Fremont County, Wyoming. wa.a timely 
filed.and was accompanied by all the 
required rental& accruing from the date 
or termination. 

The Jessee has agreed to lhe amended 
lease terms for rentals and royalties at 
rates of $5 per acre, or fraction thereof, 
per, year and 16% percent. respectively. 

The lessee has paid the required $500 
administrative fee and $125 to reimburse 
the Department for the cost of thia 
Federal Register notice. The lessee has 
met all the requiremenli for 
reinstatement of the leaae as set out in 
section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is propoains to reinstate 
lease WYW12253 effective June 1, 1990.. 
subject to the orisirtal terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 
Deveny J. Poteet, 
Suptll'Viaory Land Law &aminer. 
!FR Doc. 00-25084 Filed 10-z:Mllt 8:~ -1 
lllWllG CCXII U..aa-41 

INTERNATIONAL TRADE 
COMMISSION 

Tht Effects of Greater Economic 
lntegraUon Within the European 
Community on the United Statea · 

AGENCY: lntemalionat Trade 
Commission. 
4CTIOJll: ScheduliJ!a or deadline for 
subml11ions in connection with the third 
followup reporl 

SUllllARY: The Commlsalon baa 
;:ommenced wot\ on the third in a seriH 
of followup reports updating its initial 
1eport iB1ued in July 1989 In connection 
with Investigation No. 332-Z67, -111e 
effects of Greater Economic Integration 
Within the European Community on the 

United State1." The reports were 
requested under section 332(g) of the 
Tariff Act of 1930 (19 U.S.C. 1332.{gll by 
the I louse Committee on Ways and 
Means end the Senate Committee on 
Finance In a letter received on October 
13. 1988. Notice of the Institution of the 
Investigation and scheduling of a public· 
hearing was published in the Federal 
Register of December 21, 1988 (54 FR 
51328), and notice of the procedure lo be 
followed in followup reports was 
published in the Federal Register of 
September 20, 1989 (54 FR 38751). 

The report on the initial phase or ihe 
investigation was sent to the 
Committees on Monday, July 17, 1989. 
The fil'llt followup report was eent to the 
Committees on Frida.y, March 30, 1990, 
and the second followup report was sent 
on September 2.8.1990. Copies of either 
the initial report "The Effects of Greuter 
Economic lntegrution Within the 
European Community on the United 
Stutes" (Investigation 332-267, USITC 
Publication 2..Wa, July 1989). the first 
followup reports (Investigation 33Z:-267, 
USITC PUblicatioo 2.268, March 1990). or 
the second Collowup report 
(lnvesligatioli 332-267, USITC 
Publication 2318, Sept.ember 1990) may 
be obtained by calling %02-252-1809. or 
from the Office of the Secretary. U.S. 
International Trade Col11JJlis1ion. 500 E 
Street SW., Waahingtoo. DC Z0436. 
Requests can also oe faxed to 202-252-
Z186. 

The third followup report will be sent 
to the Committees on March Z9. 1991. · 

EFFECTln DATE: October 5, 1990. 

FOR FUllTHER INFORllATIOM CONTACT: 
For further infonnation on other than the 
legal aspect• or the ioveatig11tion contact 
Mr. John J. Genie at 20%-.252-1342. For 

- Information on the legal aspect• of lhe 
invesllgatioo contact Mr. William W. 
Gearhart at 2.Q2-25Z-1091. 
WRITTEN -ISIONI: Interested 
penioau are invited to submit written 
stutement. concerning the iaveat.igatioo. 

. Writtai aibmialioo1 to be considered 
by tbs Commiasioo for the third 

· followup report should be received by 
the cloae of liuaioe11 on January 11, 
1991. Commercial or financial 
information which a suomitter desires 
the Comm.iuioo to UHt as confideatiisl 
must be •Ubmitted on separ11lB aheela of 
paper, each marked "Confidential 
Busineu lofonruation" at the top. All 
submissions requesting confidential 
treatment must conform with the 
requirements of I 201.6 of the 
Commission's Rules of Practice and 
Procedure (19 CPR !01.6). All written 
suomieslons, except for confidential 
ousiness Information, will be avallulite 
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for lnsper.lion by inlr~resh!d pr.rno1111. All 
r.uhmissiom1 11hould he addrr.1111ed to the 
Secr1'hnv 111 the Commi:i;Rion's oHke in 
\Vn"hington, DC. 

lll!aring impairr.il pcrRon!I arr. udvisf'd 
that information on thi11 nm lier cnn be 
ohtainr.d by t:onluc.ting the 
Commission·s TDD terminal on 202·-252-
1ll10 

l~~nt>tl: Octohrr 18, l!l!ll). 

ny orclrr d lhP Co.,mti~~inn. 
l\'!nnnlh R. Ma11on, 
.':~ 11:rf'f11ry. 

(:'R llnr. qo .... 2:;100 Filt~1110 .. 2.J...!lll; :1:45 mnl 
P•lllNG CODE 702H2-ll 

I !nve11tigallon No. 731-T A-•12 (Flnat)I 

t\'!nzyl Paraben From Japan 

~CENCY: I Jnited Stair." lntemation<tl 
Trade C1Jmmission. 
ACTION: lnRtitution of a final 
r.ntidumping inveRtigation and 
t;1 hedultn14 of a hr.nring to be h1,!d in 
~onnec.tion with the inve11tigation. 

tlJMMARY: The Commission hrreb~· sives 
notice of the institution of rinal 
f"'l1idumpir,g investigation No. 731-TA-
4 ·;z (Final) unrlr.r 8er.tion 735(h) of the 
Tariff Act of 1930 (19 U.S.C. 1673il(h)) 
I· he net) to drtermine whrther an 
i!1du11try in thP. United StatP.S is 
materially injured, or is thrr.alPnP.d with 
material injury, or the estnhlishmenl of 
11n industry in the United Statm1 is 
tt1alerially retarded, by reason of 
imports from fapnn of bem:yl p­
hydroxybr.n1.0atr. (brnzyl paraben), 
r"o\·idr.d for in snbheading 2918.2!J.50 of 
thr. I larmnni1.r.d Tarirf Schedule of the 
Unitr.d Stat•!!l, that have been found by 
the Dr.partmtmt of Commerce, in a 
rr•~liminary detenninalion, to be sold in 
thr. United Statr.R ol ll~!IR than fair value 
(L TfV). ll:--!1!88 the in\'estigation is 
r.xt~mfod, Commerce will mnke its final 
1.1 FV ,1,~tmmination on or befnrP. 
D1!r.ember 12. 1900 and the CommiHion 
will make its final il'jury determination 
by February 5. 1991 (!lef? sections 7J5(a) 
nnd 735(b) of thr. act (19 U.S.C. 1673d(o) 
nnd 1673d(b))). 

For further information concerning the 
conduct of this lnvP.i1lig11tion, henring 
procedures. Rnd nilr.s of general 
application, r.onsult the Commission's 
Rnle1 of Practice and Pror.cdure, part 
207, subparts A and C (19 CFR pnrt 207). 
end p11rt 201, 1uh1N1rts A througlt E (19 

. Cl-'R pint 201). 
:. EFFEC'JIW DAT1E: October 9, 1900. 
FOR FURl'HUI ....... ATION CONTACT: 
Jeff Doidge, (ZOZ...W-1183). Office of 
lnvestigatlon~·tJ.S ·International Trade 
~omml1Slon. IQ) E Street SW •• 

Wi•11hin)!lon. DC 211430. I learin~­
impnirerl individuals nre advi!wcl that 
information on this mailer can be 
ohtainr.<I hy r.onlf'r.tinn thr. 
CtJmmission's TDD tr.rminnl on :'l2-25~--
1BIO. Pcm1ons with mobility impairments 
who will nePd 11pednl assistanr.r in 
r,aini11g acr.ess to the Commi!lsion 
should c.on!n•:I the Office of thr. 
Secu~tary nt Z02-2!i2-1000. 

SUPPL£M£NTA"Y INFOAMATIO~I: 

Back~round 

This inn'sli!lnlion is being i11slilt1lr.d 
Ml a rPsult nf an arfirnrnlive prpli;niuary 
1!1!lr.rmi11a!ion hy thr. IJ•-rartmrul of 
Commerce that imports of b1~m:rl 
p:naht'n from Japnn are br.ing 110111 in the 
lftiilrd Slnll~A al IP.1111 than fnir \'1iht1• 
within thr. mrnninR of sec.ilon 7;1.l 1•f thr. 
net (19 lJ.S.C. 16i3b). The in\'estip.:1:i11n 
wns re11uesled in a petition filrd on June 
:!!J. Hl90, by ChemDe~ign Corp., 
Fitchhurg. MA. In re11ponse lo that 
petition thr. Commi11Aion conduclcll a 
preliminary antidumping investigalinn 
1md, on the basis of information 
developed during the course of that 
invr.sligation, determined thnt there w11s 
n rP.llsonnble indication that the 
establishment of an industry in tlw 
United Stntes was being mnterially 
retarded by reason of imports of thr. 
s•1bject mr.rchnndise (55 FR 34tl'.:fl, 
August 23, 1990). 

/>artic:ipt1lion in tire invr.sUgat ion. -
Persons wi<1hins to pnrtidpatr. in this 
investigation as partic11 must file an 
1•ntry of appearance with the Srnclary 
to the Commisi11on. as providt!d in · 
§ 201.11 of the Commission's rules (l!J 
CFR 201.11 ). not la!er than twenlv-one 
(21) days aflr.r the puhlir.11ti1Jn or' this 
n•.>lire in the Federal Rr.gist~r. Any Pnlry 
of appearance filed after this cl:•tr will 
hr. rdr.rrr.J lo the Chairman, who will 
clr.t1~rminc wh,,ther lo nc.c.rp! th•! latr. 
entry for good cause shown l;y lhf' 
person de:iiring lo file the cn!;y. 

I'11l•fi,~ .<:erl'ice /ist.-Purr.uanl In * 2011 l(d) of the Commis11ion'!I rul1•r. (19 
CFR 201.1 t(dJ). thP. Secretary will 
11rrpare 11 puhlic srrvice list contai11inll 
thr. ramm1 and adclrf'scs of 1111 pt!rsons, 
or thr.ir rf'prr.11r.ntalive11. who nre partir!I 
to this invpstigalion upon lhP. r.~;piration 
of thP. pf'riucl for filing enlrir.s of 
rpprara'1ce. In ar.c.Prdanr.r. with 
§§ 201.lfl(c) and 207.3 of the rulrs ( 1!J 
CFR 201.lfi(c.) and 207.3), ench public 
document filed by a party to the 
invesligrilinn must be servr.d on all other 
parties to the investigation (a:i itlenlificd 
hy the public service list), ancl 11 

r.ertificate of service must nccompnay 
the document. The Secretary will not 
accept a document for filing without 11 

cP.rtiflcate of service. 

/.if Piled di.~do.rnm of b11si11P.•'!I 
r·~>pridary in.f.Jrmatir.n 11•1drr a 
/' "<•/nctfrP ordt?r and lmsinl'.'IS 
I roprif'tnry• inf nrmnlion SntTirf' /ist.­
l'•irsunnt to§ 207.7(H) of tlw 
Commit.sinn's rnlr.s (19 CfR 20i.7(a)), 
1;11, ~"Crt~lary will makr. e\·ai!nhlP. 
f 1 u~il1"~!1 l'l'nprirfary infnilPillifln 
~nlherril in this final im't!Ali~ali•m lo 
a•1th•irizf'1l nppliran•s undrr 11 prolt•rth·e 
11rder, provided th;it lhP. applic.:!lion hr 
1 HHle not latr.r than twenty-one (:~1) 
-!,1ys nft!'r thr. p11hlic11tion of this nPti1:(! 
i;i lhP. Fmfor11I Rr.gi!1t:?r. /\ separate 
~"rvke list will ht? maintained 11.11 thc 
~ecrrlary fur thn~r p:ntiPs nul'1rri1,,1l to 
1 :~c.ri\·P. busine!l.'R proprietnry inf•Jmla:ion 
under a prolecli\'e on!P.r. The Rr.crelHry 
will not acer.pl any !11tbmii;sinn by 
r:ntir.!I r.nntH!nin~ husine!IS prrpri•!lary 
i11fnrmalion without A certific.ote of 
service imliculing that is has bei'n 
11~rved on all thP. parties thrit nre 
authorized to recr.ive such informalion 
under n protr.ctive order. 

Staff mporf.-Thr prr.hr.aring staff 
r•!port in this invcsti>?alion \\·ill he 
placed in the nonpublic rr.cor1f on 
Dr.cernber 3, 1900, and a puhlic vcrshn 
will br. ir~uf'd thr.reafter, pur11unnl lo 
§ 207.21 of the Commission's ru!e (19 
CFR 207.21). 

Umri1 1s.-The Commi!lsion will hole! 
n hearing in conner.lion with this 
investigation hr.ginning al !J:JO a.m. on 
Decr.mher 18, HHlO, at the U.S. 
lntr.rnalional Tr11dr. Commic;sion 
nuilding, 500 E Strer.t SW., Wac;hington, 
DC. Rc'luesls lo appear nl the hrnrinR 
should be filed in wri!il"~ with the 
Secretary lo the Commission not lalcr 
than the do11r. of business (5:15 p.m.) on 
December 10. 1990. A nonparty \\'ho has 
l1!stimony that may nid thr. 
Commis~ion's deliherntinn11 may r•' .1111•11t 
permi!lsion lo pre!lenl a i.h:irt 11taltm•P11I 
111 lhe hr.arinJ?. /\II parties 1rnd 
i:onpartil's desiring lo appear at th!! 
lwnri11ii and makr oral prrs1ml:1!iors 
~hould allenil 8 preh•~:irin~ conr1~n·rn·p 
lo hr. held al 9:30 11.m. on U1!n•rnhr.r 1.l. 
l!J90. at the U.S. ln!crnatio1111I Tra.le 
Commission Building. Pursuant to 
~ Z07.22 nf thr: Conm1is1>im1·11 rul1:s ( l!I 
l :FR .lOi.22) ear:h J11?rty is rnrouragril lo 
1111hmit 11 prr.hr.nril"g brief to thP. 
Con: mission. ThP. 1le:H!linr. fnr fili!"r, 
preh1!11rinR ltri1?fs is Dr:r:r.mlwr 13, hi!)(), 

If prl'henring hrirf11 conlnin hm•inr.ss 
proprietary information, o nnnhm1inei::!I 
proprir.tary version iR dur. ll1!i:mnbr.r 14, 
t:>!){). TeR'imony at the p11hlic lumting is 
~~o,·erned by § 207.2:1 of lhf' · 
Com!ni11sion's rules ('19 CFR 207.23). Thi!I 
rule rr.1111ircs thnt t~stimony b•! limited to 
a nonbu~inrs:l proprit?lary summ11ry ond 
nnalysis of material conlainl!l.I in 
prehearing hl'iefs and lo information not 
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LIST OF EC 92 INITIATIVES ADDRESSED IN 

THIS INVESTIGATION 
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Key to Abbreviations and Symbols Used in Appendix C 

EC initiative: 

Dir = Directive (binding on member states as to the result to be achieved and requires 
national implementing measures) 

Rec = Recommendation (a nonbinding request to member states or individuals) 

Dec = Decision (binding on and applicable to member states or persons addressed and 
generally requires no national implementing measures) 

Reg = Regulation (binding and directly applicable throughout the EC without any 
national implementing measures) 

• = Initiative listed in Fifth Progress Report of the Commission to the Council . 
and the European Parliament Concerning the Implementation of the White Paper 
on the Completion of the Internal Market. Certain non-White Paper measures 
are being considered because of their importance in a single EC market 

Member-state implementation: 

B = Belgium FR = France L = Luxembourg 

G = West Germany GR = Greece NL = Netherlands 

DK = Denmark IT = Italy p = Portugal 

s 
I 

N 

F 

D 

= Spain IR = Ireland UK = United Kingdom 

= Initiative implemented by member state into national law. 

= Initiative not implemented by member state. 

= EC Commission infringement proceeding under way for failure to implement 

= Derogation (e.g., exemption from implementation deadline). 

= National implementation measure is not required or applicable. 

Note.-The implementation status of adopted initiatives was obtained mostly from the Fifth Report of the 
Commission to the Council and Parliament Concerning the lmp/ementalion of the White Paper on the 
Completion of the lnternaJMarka, COM (90)90, Mar. 28, 1990, and the "Seventh Annual Report to the 
European Parliament on Commission Monitoring of the Application of Community Law, 1989," COM 
(90) 288, Official Journal of the European Communilies, No. C 232, Sept. 17, 1990. Not all adopted 
initiatives are listed in these reports and, thus, their status is not readily known (columns in appendix 
table on member-state implementation are blank). Implementation of the initiatives may not be 
reflected because the specified deadline for implementation shown in the comment column of table C-1 
has not arrived, member states may not have completed implementation processes or reported on 
implementation. or efforts by EC and internal institutions to achieve implementation may be ongoing. 



Table c-1. 
List of BC initiatives conaidered in this investigation 

Relevant U.S. ~ember state ime!ementation 
Initiative Description Sector /Industrv B G DK S FR GR IT IR L NL p UK Comment 

Public Pro~nt 

Enacted: 
88/295-Dir-' •••• Avard of public-supply contracts •••••••••••••••••••••. Potentially all I I I D I D F I I F D I Implementation 1/1/89. 
89/364-Dec ••••• Improve efficiency of electricity use •••••••••••.••.•• Potentially all Applicable 3/4/90. 
89/440-Dir-' •••• ·Avard of public-vorka contracts, updated by 90/380 •••. Potentially all D D D Implementation 7/19/90. 
89/665-Dir-' •••• Avard of public-supply and public-vorka contracts •.•.• Potentially all Implementation 12/1/91. 
90/377-Dir ••..• Tranaparency of gas and electricity prices ••••••.••.•• Energy Implementation 7/1/91. 
90/531-Dir• •••• Procurement procedures of entities in water, energy, Energy, vater, Implementation 7/1/92. 

.transport, and telecommunications. tranilport, telecom Derogation for S/GR/P. 

Proposed: 
(89)400 •••••••• Public procurement--regional and social aspects ••••••• Potentially all 
(90)207-Dir •••• Transit of electricity throuch transmission grids ..•.. Electricity 
(90)220-Reg •••• Investment in petroleum, natural gas, and electricity. Energy 
(90)297-Dir •••• Procurement procedures of entities in water, energy, Energy, water, 

transport, and telecommunications. transport, telecom 
(90)306-Dir •••• Restriction on use of natural gas in power stations .•. Natural gas 
(90)425-Dir •••• Tranait of natural gas through the major systems •••... Natural gas 
(90)365-Dec •••• Promotion of energy efficiency in the EC •••••••••••••• Energy 
(90)372-Dir-' ••• Avard of public service contracts ••••••••••••••••••... Public services 

Financial Sector 

Enacted: 
85/583-Dir-' •••• Collective investment undertakings ••••••••••••• · •••••• Mutual funds I I I I I I I I I I D I Implementation 10/1/89. 
85/611-Dir-' •••• Undertakings for collective investments ••••••••••••••• Mutual funds N N I I I I N I I N I I Implementation 10/1/89. 
86/566-Dir-' •••• Liberalization of certain capital movements ••••.••.. · .. Potentially all I I I D I D I I I I D I Implementation 2/28/87. 
86/635-Dir• ••.• Accounting practices for financial institutions ••.•••• Banking Implementation 12/31/90. 
87/62-Rec• ••.•• Monitoring large exposures of credit institutions ••... Banking N N N N I N N N N N N N Implementation not required 
87/63-Rec• ••••• Deposit-guarantee schemes for financial institutions .• Banking N N N N N N N N N N N I Implementation not required 
87/343-Dir• •••• Credit and suretyship insurance ••.••••..•••••••••••••• Insurance Implementation 7/1/90. 
87/344-Dir• •.•. Legal-expenses insurance ••••••••••••••••••••••••••••.. Insurance I Implementation 7/1/90. 
87 /345-Dir •. • .•• Requirements for official stock. exchange listing •..... Securities Implementation 1/1/90. 
87/598-Rec• •••• European code of conduct for electronic payment ••••..• Banking - - - - - - - - - - - - Addressed to enterprises. 
88/220-Dir• ••.• Undertakings for collective investments ••••••• ! •••••.. HUtual funds N N I I I I N I I N I I Implementation 10/1/89. 
88/357-Dir6 .••• Direct non-life insurance services ••••••.•••••.•••.... Insurance N N N N N N N N N N N N Implementation 6/29/90. 
88/361-Dir• .••• Liberalization of all capital movements ••••••••••••••• Potentially all I I I D I D D I I D I Implementation 7/1/90. 
88/590-Rec ••••• Payment systems - card holders and issuers •••••••••••• Banking - - - - - - - - - - - -
88/627-Dir• •.•• Disclosure for changes in major stock. holdings ••••..•• Securities Implementation 1/1/91. 
88/1969-Reg ••.• Single facility for medium-tera financial assistance •• Banking 
89/117-Dir• •••• Annual reporting by credit and financial branches ••••• Banking Implementation 1/1/91. 
89/298-DiP •.•• Requirements for public offer prospectus •••••••••....• Securities Implementation 4/17/89. 
89/299-Dir• ••.. Harmonizes the concept of own funds ••••••••••••••••••. Banking Implementation 1/1/93. 

('") 
89/592-Dir-\ •••• Coordinates regulations on insider trading •••••.•••••. Securities Implementation 6/1/92. 

w 



n 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. Member state implementation 
Initiative Descript_i_Qn_ Sec:tor/Ind.ustrv I! G Pl< S _ FR GR IT IR L NL P UK 

Financia1 Sector--Continued 

Enacted--Continued: 
89/646-Dir• .... Second banking directive .•.....•..••.............•.... 
89/647-Di~ .... Solvency ratio for credit institutions .•...•.....•.... 
90/88-Dir .....• Consumer credit ..•••...•.•...••.••.•.•.•.•.....•...•.. 
90/109-Rec ...•• Transparency of cross-border financial transactions ..• 
90/211-Dir• ..•• Mutual recognition of public offer prospectuses ....•.. 
90/232-Di~• .... Third ,directive on motor vehicle liability insurance .. 
90/618-Dir• ...• Motor vehicle liability insurance; non-life insurance. 
90/619-Dir• .•.• Direct life insurance ••....••.•....•..........•....... 

Proposed: 
(80) 854-Dir• ... Insurance contracts •••.•.•..•.....••.. ;; .•••.....••... 
(87)2;i5-Dir• ... Mortgage credit ••...••....•.••..••..•.•••........•.... 
(88)4:..Dir• ..... Reorganization and winding-up of credit institutions .. 
(88)805-Reg ..•. Guarantees of credit institutions or insurance firms .. 
(89)394-Dir• ... Bankruptcy regulations for insurance firms .....•...... 
(89)474-Dir• ... Accounting requirements for insurance firms .......... . 
(89) 629-Dir•. . . Investment services .••.•...••.•..•••...••............. 
(90)141-Dir .... Capital adequacy of investment and credit firms .•..... 
(90)344-Dir .•.• Setting up an Insurance Committee ......•.............. 
{90)348-Dir• ... Third non-life insurance directive .......... ~ ........ . 
(90)451-Dlr.:··· Consolidated supervision of credit institutions .•..... 
{90)593-Dir: ..• Money laundering .•....•.•••..•.•••..•••.• : ...••.•..... 
(90)650-Reg .... Application of article 85(3)· to insurance .•.•••.•.••• ,. 

Free movement of.~ 
Enacted: 
85/347-Dir• •..• Duty-free allowance for fuel in bus tanks ••....•...... 
85/1900-Reg• ... Introduces EC export and import forms ••....••....•••.. 
85/1901-Reg• ... Single Administrative Document ....••.....•••...••••••. 
86/1797-Reg• ..• Abolishes certain postal fees •..••.................... 
86/3690-Reg• ... Eliminates customs formalities under TIR Convention .•. 
88/2503-Reg. . . . Customs varehouses •..•..•••..••..•••.••.•..•..•......• 
88/4283-Reg• ... Introduction of common border posts ..••...•.•...••..•. 
89/526-Dec ..•.• International Convention on the Harmonization of 

Frontier Controls of Goods. 
e9/604-Dir• ...• Exemption for permanent imports of personal property .. 
89/617-Dir ....• Units of measurement •.•..••.•••.•.•..•.•••••••...•..•. 
89/1292-Reg .... Movement of goods for temporary use in another state .• 
89/4046-Reg ...• Security to ensure payment of a customs debt .....•.••. 
90/474-Reg• .•.. Abolishes lodgement of the transit advice note ••••.•.• 

Banking 
Banking 
Banking 
Banking 
Securities 
Insurance 
Insurance 
Insurance 

Insurance 
Banking 
Banking 
Banking 
Insura~ce 

Insurance 
Securities 
securities 
Insurance 
Insurance 
Banking 
Banking 
Insurance 

CUStoas. 

Travel, tourism 
Potentially all 
Potentially all 
Mail order 
Pot~ntially all 
Potentially all 
Potentially all 
Potentially all 

Potentially ·au 
Potentially all 
Potentially all 
Potentially all 
Potentially all 

D D 

I I I I I I 

D 

I I I 

D 

I I I 
D 
D 
D 

Comment 

Implementation 1/1/93. 
Implementation 1/1/91.'" 
Implementation 12/31/92. 

Implementation 4/17/91. 
Implementation 12/31/92. 
Implementation 5/20/92. 
Implementation 11/20/92. 

Implementation 10/1/85. 
Applicable 1/1/88. 
Applicable 1/1/88. 
Applicable·' l/1/88. 
Applicable 7/1/87. 
Applicable 1/1/92. 
Applicable 7/1/89. 
Treaty entered into 

force 9/12/87. 
Implementation 7/1/90. 

Applicable 5/15/89. 
Applicable 1/1/91. 
Applicable 7/1/90. 



Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. Meipber state implementation 
Initiative Description Sector/Industry B G DK S FR GR IT IR L NL P UK Cormnent 

Free movement of goods--Continued 
Enacted--Continued: 
90/504-Dir .••.. Release of goods for free circulation ..•..••.......... 
90/1715-Reg ..•• Information from customs on classification of goods .•. 
90/1716-Reg .••. Persons liable for payment of a customs debt •..••..••• 
90/2561-Reg. • • • Customs warehouses .•.••.••..•••••..••.•..••..•.••..... 
90/2684-Reg. • . . German unification ..•.•••.••.••••...••.••............• 
90/2726-Reg• •.• CollllDU1lity transit •.•.•.•..••.••..••..•..•...•......•.. 
90/2920-Reg .••• Implements and simplifies EC transit procedure ..•..•.. 
90/3185-Reg ..•. Outward processing ..••..••.••.•••••.•••.•...•..•...... 

Proposed: 
(85)224-Dir• ... Easing of border controls on intra-EC borders .....•..• 
(85)467-Reg .... Correct application of customs and agricultural laws .. 
(86)383-Dir• ... Duty-free admission of fuel in commercial vehicles ... . 
(88)297-Dir• ... Temporary importation of motor vehicles .............. . 
(89)384 ...•.... Autonomous suspension of customs duties .............. . 
(90)71-Reg ..... EC customs code and temporary import arrangements .... . 
(90)xx-Reg ..•.• Statistical classification of economic activities .... . 
(90)203-Reg •... EC use of TIR and ATA carnets ........................ . 
(90)354-Reg .•.. Goods sent for temporary use in other member states .•. 
(90)356-Dir .... Physical inspections regarding carriage of goods ..... . 
(90)363-Reg ..•. Single administrative document •...... · .............•... 
(90)423-Reg• .•• Statistics on intra-EC trade in goods ....•..•..•.••... 
(90)453-Dir• .•. Control of the acquisition and possession of weapons .. 

Free movement of persons 
Enacted: 
85/348-Dir• .... Exemption from turnover taxes, as amended by 88/664 ..• 
85/368-Dec• ...• Comparability of vocational training qualifications .. . 
85/432-Dir• ••.• Coordinates provisions in the field of pharmacy ...... . 
85/433-Dir• ..•. Mutual recognition of diplomas in pharmacy ..••.....•.. 
85/434-Dec• .... Advisory committee on pharmaceutical training ..•.....• 
86/365-Dec• .•.. Cooperation in training in technology (COKETT) ....... . 
86/457-Dir• .... Training in general medical practice ........••..••.•.. 
86/653-Dir• .•.. Self-employed commercial agents ..•.........•...•..•... 
89/48-Dir• ..•.• Mutual recognition of higher education diplomas •..•..• 
89/438-Dir .•..• Diplomas for goods haulage/road passenger operators ... 
89/594-Dir •.••. Mutual recognition of diplomas in medicine ••.•...•...• 
89/595-Dir .•..• Mutual recognition of diplomas for nurses .•..••......• 
89/601-Rec ....• Training of health personnel in the matter of cancer •• 
89/657-Dec •.•.• Vocational training/technological change (Eurotecnet). 
89/663-Dec .•... Mobility of university students (Erasmus) •.•..••.••.•• 

\) 89/684-Dir •.•.. Vocational training for drivers with dangerous goods .• 
lJI 

~--Continued 

Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 

Potentially all 
Agriculture 
Potentially all 
Motor vehicles 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Weapons 

Potentially all 
Potentially all 
Healthcare 
Healthcare 
Healthcare 
Potentially all 
Healthcare 
Potentially all 
Potentially all 
Transport 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Education 
Transport 

I I I I 

I I I N 
F I I N 

I F I I 
N I N N 

I I F I I I 

I I F I N I 
I I F N F I 

I I F I I I 
N N N D N I 

I I 

I I 
I I 

I I 
N D 

Implementation 1/1/93. 
Enters into force 6/29/90. 
Applicable 6/29/90. 
Applicable 1/1/92. 
Enters into force 9/26/90. 
Applies from 1/1/93. 
Enters into force 3/1/91. 
Applicable 11/1/90. 

Implementation, as 

Implementation 10/1/87. 
Implementation 10/1/87. 

Impl. 1/1/88-1/1/90. 
Implementation 1/1/90. 
Implementation 1/3/91. 
Implementation 1/1/90. 
Implementation by 5/8/91. 
Implementation by 10/13/91. 
Action program launched. 
Applicable 1/1/91. 
Applicable 1/1/91. 
Multiple effective dates. 



(') 
I 

°' 
Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. Member state iml>lementation 
Initiative~~ Description Sector/Industrv B G DK S FR GR IT IR L NL P UK 

Free movement of persons--Continued 
Enacted--Continued: 
89/2332-Reg •••• Social security benefits (for persons moving in EC) ... 
89/3427-Reg .••• Social security benefits (residence of families) ••...• 
90/233-Dec ••••• Trans-European mobility for university studies .•.••.•• 
90/267-Dec ....• Continuing vocational training (FORCE) .•........•••... 
90/364-Dir• .••• Right of residence ......••.•..•••.•.••..•..•..•...•... 
90/365-Dir• •••• Right of residence for employees and retired persons .. 
90/366-Dir• .... Right of residence for students .....•...•.••.•.••.•..• 
90/1360-Reg .••. European Training Foundation .•...........•.•.......... 

Proposed: 
(89)612-Dec •.•. Vocational training (Eurotecnet II) .. · •.•.•............ 
(89)640-Dir .••. Blood alcohol concentration for vehicle drivers ...... . 
(90)76-Dir• .••. Increase in tax paid allowances for intra-EC travel .. . 
(90)108-Reg• ••• Freedom of movement for workers within the EC .....•... 
(90)132-Dec .••. Vocational training in audiovisual sector ............ . 
(90)335-Reg ..•. Social security benefits .•.••••.•••••.....•.......•... 
(90)389-Dir• ..• Recognition of professional education and training .... 
(90)535-Reg .... European Center for Develop~ent of Vocational Training 
(90)605-Dec .... Training of customs officials' (Matthaeus Program) ..... 
(90)648-Dec .... Advisory committee for continuing educaiion •••........ 

Enacted: 
88/364-Dir ...•. Protection from certain chemicals and work activity .. . 
88/383-Dec ..••• Information on safety, hygiene, and health at work ... . 
89/391-Dir ....• Improvements in safety and health of workers at work .. 
89/654-Dir ..... Safety and health requirements at work ............... . 
89/655-Dir ..... Use of work equipment at work ...........•............. 
89/656-Dir ....• Use of personal protective equipment at work ......... . 
90/238-Dec ..... "Europe against cancer" program for 1990-94 .......... . 
90/269-Dir ..... Handling heavy loads and risk of back injury ......... . 
90/270-Dir ..... Work with visual display units .•..•.•.....••......•... 
90/326-Rec ..•.• European schedule of occupational diseases •........... 
90/394-Dir ..... Exposure to carcinogens at work ••.•.•••...........•.•. 
90/641-Dir ....• Protection of workers from ionizing radiation .......•. 
90/679-Dir •..•. Exposure to biological agents at work ................ . 
91/49-Dec ....•. Community actions for the elderly ••.•.•..........•.... 
91/xxx-Dir ....• Exposure to asbestos at work .••...•••.•.....•........• 

:•·, 

Castoms--Continued 

Potentially all 
Potentially all 
Education 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 

Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Custa.ms 
Potentially ·a·ll 

Social Dimension 

Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentiall,y all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 

D 

D 

Comment 

Multiple effective dates. 
Applicable 1/15/86. 
Applicable 7/1/90. 
Applies 1/1/91-12/31/94. 
Implementation 6/30/92. 
Implementation 6/30/92. 
Implementation 6/30/92. 
Applicable 1 day after site 

chosen for Foundation. 

Implementation 1/1/90. 
Adopted 2/24/88. 
Implementation 12/31/92. 
Implementation 12/31/92. 
Implementation 12/31/92. 
Implementation 12/31/92. 

Implementation 12/31/92. 
Implementation 12/31/92. 

Implementation 12/31/92. 
Implementation 12/31/93. 
Implementation 11/28/93. 
For 1/1/91-12/31/93 period. 
Implementation 1/1/93. 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. 
Initiative Descri~tion _Sector/Indqstrv 

Social Diaension--Continued 

Proposed: 
(89)471 •..•••.. EC charter of fundamental social rights •••••.........• 
(89)568 .......• EC charter of basic social rights for workers ........• 
(90)228-Dir •... Atypical work (3 separate proposals) •••••••••......... 
(90)272-Dir ...• Improved medical treatment on board vessels •••.......• 
(90)275-Dir •... Safety/health rules at temporary or mobile work. site .. 
(90)317-Dir •••. Organization of working time ••...••••••••.•........... 
(90)450-Dec ••.• Year of Safety, Hygiene, and Health Protection ....... . 
(90)534-Reg ••.• European Foundation for the Improvement of Living and 

Working Conditions. 
(90)581-Dir .••. Establishes a European Works Council •••••.••.......... 
(90)663-Dir •... Protection of workers in extractive industries .••..... 
(90)692-Dir ...• Protection of pregnant women in the workforce ........ . 
(90)563-Dir .•.• Proof of work. contracts •.•..•.••...•••••.•.......•.... 

Enacted: 
86/4055-Reg• ••. Maritime transport .•••...••.••...•....•............... 
86/4056-Reg• ... Maritime transport ....................•..•............ 
86/4057-Reg• .•• Maritime transport .......•..•......•..•..........•.... 
86/4058-Reg• ... Maritime transport .......••••....••••••.•..•..•..••... 
87/601-Dir• ••.• Air fares between member states .•.•••••••••••••.•.•... 
87/602-Dec• •.•• Passenger capacity rates and access to routes ......••• 
87/1674-Reg• ••. Amends regulations regarding EC transit operations •.•. 
87/3975-Reg• •.• Rules on competition in air transport .••.•••.......... 
87/3976-Reg .••. Air transport, as amended by 90/2344-Reg •....•...••... 
88/1841-Reg• ... Mark.et access for carriage of goods by road ....••.••.. 
89/463-Dir ..... Air service for passengers, mail, and cargo .......... . 
89/629-Dir ..... Noise emission from civil subsonic jet planes ...•....• 
89/684-Dir ..... Vocational training for certain drivers of vehicles ..• 
89/2299-Reg .... Code of conduct for computerized reservation systems .. 
89/4058-Reg .... Rates for intra-EC carriage of goods by road •...•..... 
89/4059-Reg• •.. Non-resident carrier in haulage, as amended by 91/296. 
89/4060-Reg• ••• Controls in road and inland waterway transport •...•... 
90/398-Dir ....• Vehicles hired without drivers for carriage of goods •. 
90/449-Dec ..••• Joint Committee on Civil Aviation •••••••......•••..... 
90/1053-Reg .••. Mark.et access in international carriage of goods ..•.•• 
90/2342-Reg• ... Fares for scheduled air services .•••.....••.•.•.••••.• 
90/2343-Reg• ... Mark.et access and passenger capacity .....••.•.....•••• 
90/3914-Reg .•.• Mark.et access in international carriage of goods .....• 
90/3915-Reg ...• Mark.et access in international carriage of goods .••••• 
90/3916-Reg •..• Measures to be taken in crisis in carriage of goods ..• 

Potentially all 
Potentially all 
Potentially all 
Maritime 
Construction 
Potentially all 
Potentially all 
Potentially all 

Potentially all 

Potentially all 
Potentially all 

Transport 

Shipping 
Shipping 
Shipping 
Shipping 
Airlines 
Airlines 
Trucking 
Airlines 
Airlines 
Trucking 
Airlines 
Airlines 
Transport 
Airlines 
Trucking 
Transport 
Transport 
Transport 
Aviation 
Trucking 
Airlines 
Airlines 
Trucking 
Trucking 
Trucking 

Member state iml>lementation 
B G DK S FR GR IT IR L NL P UK 

N N I N N N N N N I zil I 

I I I I I I I I F N N I 
F I I F F I I I F F F F 

N N I N N N N N N N N I 

N N N N N N N N N N N N 

D 

Conunent 

Applicable 1/1/87. 
Applicable 7/1/87. 
Applicable 7/1/87. 
Applicable 7/1/87. 
Implementation 17./31/87. 
Applicable 1/1/88. 
Applicable 7/1/88. 
Applicable 1/1/88. 
Applicable 1/1/88. 
Applicable 7/1/88. 
Implementation 11/1/89. 
Implementation 9/30/90. 
Implementation 1/1/95. 
Applicable 8/1/89. 
Applicable 1/1/90. 
Applicable 7/1/90. 
Applicable 7/1/90. 
Implementation 12/31/90. 
Applicable 8/1/90. 
Applicable 5/1/90. 
Applicable 11/1/90. 
Applicable 11/1/90. 
Applicable 1/1/91. 
Applicable 1/1/91. 
Applicable 1/1/91 . 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. 
Initiative Description ~ctor/Ind!!strv 

Enacted--Continued: 
91/11-Dec .....• Research and development in transport (EURET) ....•...• 
91/82-Reg •..•.. Ground handling services ..•..•........................ 
91/83-Reg ..•... Computer reservation system for air transport service. 
91/84-Reg ....•• Passenger and cargo tariffs, airport slot allocation .. 
91/294-Reg ....• Operation of air cargo services .••••...•.............. 
91/295-Reg ...•. Denied-boarding compensation system in air transport .. 

Proposed: 
(85)90-Reg• .... Rules applicable to maritime transport ............... . 
(85)610-Reg• .•. Nonresident carrier transporting goods or passengers .. 
(88)596-Reg• ... Nonresident carrier in road passenger-transport ...... . 
(88)770-Reg• ... International carriage of passengers by coach and bus. 
(89)238-Reg ..•. Transport infrastructure and transport market in 1992. 
(89)266-Reg .... Definition of EC shipowner ..... .' ..................... . 
(89)417-Reg .•.. Amends 87/3975-Reg on competition in air transport ... . 
(89)417-Reg .... Application of article 85(3) to air transport ........ . 
(89)472-Dir• ... Personnel licenses for functions in civil aviation ..•. 
(89)564-Dir .... Development of EC railways .....••.••.•..............•• 
(89)564-Reg .... Public service obligation in rail, road, and waterway. 
( 89) 564-Dec .... Network of high speed trains ......................... . 
(89)564-Dir .... Combined carriage of goods between states ............ . 
(90)17-Dec .•... Commercial aviation agreements with third countries .. . 
(90)100-Reg .•.. Consultation between airports and airport users ...... . 
(90)167-Reg .... Amends 87/3975-Reg on competition in air transport •.•• 
(90)219-Reg .... Transfer of ships from one register ·to another ...•..•• 
(90)260-Reg .... Application of article 85(3) to shipping companies •••. 
(90)532-Reg .... Organization of mark.et for carriage of goods by road .• 
(90)1864-Dir ... Admission to road haulage/passenger transport field •.. 

Enacted: 

Transport--Continued 

Transport 
Airlines 
Airlines 
Airlines 
Air freight 
Airlines 

Shipping 
Shipping 
Passenger carriage 
Passenger carriage 
Transport 
Maritime 
Airlines 
Airlines 
Aviation 
Railroads 
Transport 
Railroad 
Transport 
Aviation 
Airlines 
Airlines 
Maritime 
Maritime 
Transport 
Transport 

Competition Policy 

85/2137-Reg• ..• Regulation of European Economic Interest Groups ...•.•. ' Potentially all 
Telecom. 
Potentially all 
Potentially all 
Potentially all 
Telecom. 

88/301-Dir ..... Competition in telecommunications terminal· equipment .• 
89/666-Dir• .... Disclosure requirements for branches of certain firms. 
89/667-Dir ..... Company law for single-member private limited firms ..• 
89/4064-Reg .... Controls concentration between undertakings ..........• 
90/388-Dir ..... Competition in markets for telecommunication services. 

Proposed: 
(84)727-Dir• ..• Cross-border mergers of public limited companies .••••• 
(86)238-Dir• ••• Annual and consolidated accounts .•..•••••••••...••••.• 

Potentially all 
Potentially all 

Member state inn>lementation 
B G DK S FR GR IT IR L NL P UK 
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N 
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I 
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N 
I 
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Comment 

Applicable 2/1/91. 
Applicable 2/1/91. 
Applicable 2/1/91. 
Applicable 2/11/91. 
Applicable 4/8/91. 

Applicable 7/1/89. 
Implementation by 6/30/90. 
Implementation 1/1/92. 
Implementation 1/1/92. 
Applicable 9/21/90. 
Adopted 6/28/90. 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. Member state implementation 
Initiative DescriRll_i:in _ _ Sector/Industrv B G DK S FR GR IT IR L NL P UK ~9mme_,,n""t'----------~ 

Competition Policv--Continued 

Proposed--Continued: 
(89)268-Reg• ..• Statute for a European company •••..••.••.•.•.•..••...• 
(89)561-Dir ••.. Annual/consolidated accounts - exemptions ••••......... 
(90)58-Rec ..... Administrative simplification -- small/medium firms ••. 
(90)416-Dir• ..• Company law on takeover and other general bids •...••.. 
(90)528-Dec .•.. Improvement of business environment .•.••.•.•.••.....•. 
(90)629-Dir• .•• Structure of public limited companies (Fifth Dir) ••... 
(90)631-Dir ...• Formation of public limited liability companies •.•.... 

Enacted: 
85/349-Dir• .... Tax relief on small consignment, as amended by 88/663. 
85/362-Dir• .... VAT exemption for temporary imports of goods other 

than means of transport, as amended by 90/237-Dir. 
86/560-Dir• .... VAT refund to persons not established in the EC ..•.... 
88/245-Dec• .... Authorizes France to reduce duty on traditional rum •.. 
88/331-Dir• .... VAT exemption on final importation of certain goods ... 
89/465-Dir• .... Common VAT scheme - abolition of certain derogations .. 
89/683-Dec ..... Derogation for France regarding turnover taxes ....... . 
90/434-Dirh .... Taxation applicable to mergers, divisions, transfers .. 
90/435-Dir• .... Taxation applicable to parent firms and subsidiaries .. 
90/463• ........ Convention on elimination of double taxation •..•....•. 

Proposed: 
(72)225• ....... Excise duties on alcoholic drinks .......•.••.....•..•• 
(79)737-Dir• ... Income tax provisions regarding movement of workers .•. 
(79)794-Dir• ..• VAT and excise duty on the stores of vessels, air-

craft, and international trains. 
(84)84-Dir• .... Common VAT scheme - deduction eligibility ••••.....••.. 
(85)150-Dir• ... Indirect taxes and excise duties on alcoholic drinks .• 
(85)151-Dir• ... Excise duties on fortified wine and similar products •. 
(85)319-Dir• •.. Tax arrangements for carryover of undertakings ......•• 
(86)742-Reg• ... Regulates fees payable to the EC trademark office •.... 
(87)139-Dir• .•. Abolishes indirect taxes on securities transactions ... 
(87)315-Dir• •.. Common VAT scheme - abolition of certain derogations .. 
(87)321-Dir• ..• Approximates common VAT rates ......••.•••••••••••...•. 
(87)324-Dir• ... Process for converging VAT and excise duty rates .••••• 
(87)524-Dir• ..• Common VAT scheme for small and medium-size business •• 
(88)846-Dir6 ... Completion of common VAT system ••••••.•••.••.•••.••••. 
(89)60-Dir ....• Mutual assistance on direct taxation and VAT ••••••.••• 
(89)526-Dir• ..• Rates of excise taxes on mineral oils ••.•••• ; ••••••••• 
(90)94-Dir ..•.• Indirect taxes on the raising of capital ...•.•••••.••• 

Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 

Tax Svstems 

Potentially all 
Potentially all 

Potentially all 
Rum 

Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 

Beverages 
Potentially all 
Potentially all 

Potentially all 
Beverages 
Beverages 
Potentially all 
Potentially all 
Securities 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Mineral oil 
Financial 

I 
I 

I 
-
I 
N 

I I I I 
I I F I 

I I I I 
- - - -
I I I I 
N I N N 

I N I I I I I Impl. , as amended, 7 /l /89. 
I I I I I I I Implementation 1/1/86. 

Amendment 7/1/90. 
I F I I I I I Implementation l/l/8C. 
- - - - - - - Impl. not required. 
I F F I I I I Implementation 1/1/89. 
N N N N N N N Implementation 1/1/90. 

Implementation 1/1/92. 
Implementation 1/1/92. 
Adopted 7/23/90. 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. 
Initiative Description Sector/Industrv 

Tax Systems--Continued 

Proposed--Continued: 
(90)182-Dir• .•. Abolishes fiscal frontiers ........................••.. 
(90)183-Reg ..•• Administrative cooperation in indirect taxation ...•... 
(90)431-Dir .•.. Holding/movement of products subject to excise duties. 
(90)432-Dir• .•• Taxes on alcoholic beverages and alcohol in products .• 
(90)433-Dir• •.. Taxes on manufactured tobacco .............••.......... 
(90)434-Dir• ... Excise duties on mineral oils ......••................. 
(90)2249-Dir ... VAT exemption on final importation of certain goods ... 

Potentially all 
Potentially all 
Potentially all 
Beverages 
Tobacco 
Mineral oil 
Potentially all 

Member state iml>lementation 
B G DK S FR GR IT IR L NL P UK 

. Residual Qµantitative Restrictions 

Enacted: 
89/3365-Reg .... Liberalization of certain products subject to 

national quantitative restrictions. 

Proposed: 
(89)xxx-xxx .... A single EC motor-vehicle market .......••............. Motor vehicles 

Intellectual Property 

Enacted: 
87/54-Dir• ..... Legal protection of semiconductor products (90/510 Semiconductors 

90/511 extends protection to third nations). 
89/104-Dir• .... Harmonizes laws relating to trademarks ...•••.......... Potentially all 

Proposed: 
(84) 470-Reg• ... Regulates EC trademarks •...••...•.•.....•.•.•....•.... 
(85) 844-Reg• ..•• Impleiiients·- trademark regulations ......•.•.......••.... 
(86)731-Reg• ... Procedural rules for Boards of Appeal on EC trademark. 
(88)172-Dir .... Green Paper on copyright and challenge of technology .. 
(88)496-Dir• ... Legal protection of biotechnological inventions ..•.... 
(90)101-Reg .... Supplementary protection certificate for medicines .... 
(90)347-Reg• ... Plant variety rights .............•....•••....••...•.... 
(90)509-Dir• ... Legal protection of computer programs ................ . 
(90)582-Dec .... Berne Convention--literary/artistic work protection ..• 

Potentially all 
Potentially all 
Potentially all 
Potentially all 
Biotechnology 
Pharmaceuticals 
Agriculture 
Software 

F I I I I F I I I I I I 

Comment 

Implementation 11/7/87. 
Extensions 11/8/90. 

Implementation 12/28/91. 
Derogation to 12/31/92. 
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Table C-1. 
List of EC initiatives considered in this inv~stigation--Continued 

Relevant U.S. 
Initiative Description Sector/Industrv 

Agriculture - farm based 
Enacted: 
85/320-Dir• ..•• Classical swine fever and African swine fever ........ . 
85/321-Dir• .... African swine fever ..•...•••....••...•..•....•.......• 
85/322-Dir• •.•. Classical swine fever and African swine fever ........ . 
85/323-Dir• •... Health inspections of meat-production plants .....•.... 
85/324-Dir• .... Health inspection of poultry-production plants .....•.. 
85/325-Dir• ...• Medical certification of people handling fresh meat ... 
85/326-Dir• ..•• Medical certification of people handling poultry meat. 
85/327-Dir• .... Medical certification of people handling fresh meat ... 
85/358-Dir• .... Testing for prohibited hormone growth promoters ..••... 
85/397-Dir• ••.. Production and sale of heat-treated milk ......•....... 
85/511-Dir• .... Control of foot-and-mouth disease ....••••......•....•. 
85/574-Di~ .... Organisms harmful to plants or plant products ........ . 
86/355-Dir• .... Ethylene oxide as a pesticide, as extended by 89/365 .. 
86/362-Dir• .... Pesticide residues on cereals •....••......•........... 
86/363-Dir• ...• Pesticide residues on edible animal products ......... . 
86/469-Dir• .... Examination of animals and fresh meat for residues ... . 
86/649-Dec• •... African swine fever in Portugal (amended by 89/577) .. . 
86/650-Dec• ...• African swine fever in Spain ......................... . 
87/58-Dec• ..... Eradicating brucellosis, tuberculosis, and leukosis .. . 
87/64-Dir• ..... Health inspection on EC imports of bovine/swine/meat .. 
87/153-Dir• •... Guidelines to assess additives in animal nutrition ... . 
87/230-Dec• .... Eradicating classical swine fever .................... . 
87/231-Dec• .... Measures relating to swine fever ...•......•.....•.•... 
87/328-Dir• .... Purebred animals of bovine species for breeding •...... 
87/486-Dir• .... Measures to control classical swine fever .........•... 
87/487-Dir• .... Render and keep EC free from classical swine fever .... 
87/488-Dec• .... Financial means for eradicating classical swine fever. 
87/489-Dir• ...• Certain measures relating to swine fever .....••.....•. 
87/491-Dir• .... Animal health problems in trade in meat products ..... . 
87/519-Dir• .... Pesticide residues on animal feedingstuffs ........... . 
88/146-Dir• .... Prohibits hormone growth promoters in livestock •...... 
88/288-Dir• .... Health problems in trade in fresh meat ............... . 
88/289-Dir• .... Imports of bovine animals, swine, and fresh meat ..... . 
88/298-Dir ..... Pesticide residues on fruit, vegetables, and cereals .. 
88/380-Dir• .... Marketing of seeds and catalog of plant species ...... . 
88/407-Dir• .... Frozen bovine semen (as amended by 90/120-Dir) .....•.. 
88/572-Dir• .... Organisms harmful to plants or plant products (wood) .. 
88/657-Dir• .... Health rules for minced meat and similar preparation .. 
88/658-Dir• .... Health rules for intra-EC trade in meat products ..... . 
88/661-Dir• •... Zootechnical standards for porcine breeding animals .. . 
89/145-Dec• .... Contagious bovine pleuropneumonia in Portugal ........ . 
89/214-Rec ....• Inspecting fresh meat establishments··········:······· 

Standards 

Swine 
Pork products 
Fresh pork 
Keat 
Poultry 
Meat 
Poultry meat 
Meat 
Meat 
Dairy 
Livestock 
Agriculture 
Agriculture 
Cereals 
Food products 
Meat 
Swine 
Swine 
Cattle 
Livestock, meat 
Livestock 
Swine 
Swine 
Cattle 
Swine 
Swine 
Swine 
Swine 
Meat 
Feedingstuffs 
Livestock 
Meat 
Livestock, meat 
Agriculture 
Agriculture 
Bovine semen 
Agriculture 
Meat 
Meat 
Swine 
Livestock 
Meat 

Member state imi>lementation 
B G DK S FR GR IT IR L NL P UK 

I I 
I I 
I I 

I I I 
I N I 
I I I 

I 
I 
I 

I 
I 
F 

I N I 
N N N 
I I I 

I N N N 
N N I 

I I I F 
I I 
I I 
I I 
F I 
I I 
I I 
I I 
I I 
I I 
I I 

I I 
I I 
I I 

I F 
F I 

F I 
I I 

F I 
F I 
F I 
I F 
N I 
N I 

I I I 
I I I 
I I I 
I I I 
I I I 
I I I 
I I I 
I I I 
I N I 
I I I 

i: 
I I 

I I 
I I 
I I 
F I 
I I 
I I 
I I 
I F 
F F 
I I 

I I I I I 
I I N I I 

I I I F I 
I I I I F 

I N I I F 
I I I I F 

I I I F I 
I N N F F 
I N N F F 
I I I 
N N N 
N N N 

I F 
I N 
N N 

I I F I F F N 

D 
D 

I 
I 
I 
I 
N 
I 
I 
I 
I 
F 
I 
I 
I 
I 
I 
I 

I 
I 

F 
N 

I 
I 

I 
I 
I 
I 
N 
N 
I 

I 
I 
I 
N 

N 
I 
I 
I 
I 
I 
I 
I 
I 
F 
F 
I 

I 
I 

F 
I 

I 
I 

I 
I 
I 
N 
N 
N 
I 

I 
I 
I 
N 
N 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

I 
F 

F 
I 

I 
I 

I 
F 
F 
I 
N 
I 
I 

N I 
N I 
N I 
N N 
N N 
N I 
N I 
N I 
I I 
N I 
I I 
I I 
I I 
N I 
N I 
I I 
I 

I 
N I 
I I 

I I 
I I 

N I 
N I 

I I 
N F 
N I 
N I 
N I 
N N 
N I 

D 

Comment 

Implementation 1/1/86. 
Implementation 1/1/86. 
Implementation 1/1/86. 
Impl. date not yet fixed. 
Impl. date not yet fixed. 
Implementation 1/1/86. 
Implementation 1/1/86. 
Implementation 1/1/86. 
Implementation 1/1/87. 
Implementation 1/1/89. 
Implementation 1/1/87. 
Implementation 1/1/87. 
Implementation 7/1/87. 
Implementation 6/30/88. 
Implementation 6/30/88. 
Implementation 12/31/88. 
Applicable 12/16/86. 
Applicable 12/16/86. 
Compulsory for S and P. 
Implementation 1/1/88. 
Implementation 12/31/87. 
Applicable 1/1/87. 
Applicable 12/31/87. 
Implementation 1/1/89. 
Implementation 12/31/87. 
Implementation 9/22/87. 

Implementation 12/31/88. 
Implementation 1/1/88. 
Implementation 12/31/90. 
Implementation 1/1/88. 
Implementation 1/1/89. 
Implementation 1/1/89. 
Implementation 7/1/88. 
Implementation 7/1/90. 
Implementation 1/1/90. 
Implementation 1/1/89. 
Implementation 1/1/92. 
Implementation 7/1/90. 
Implementation 1/1/91. 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. 
Initiative Description Sector/Industry 

Agriculture - farm based--Continued 
Enacted--Continued: 
89/227-Dir• ...• Health rules for imports of meat products .........•..• 
89/361-Dir• .... Purebred breeding sheep and goats .•................... 
89/366-Dir• .... Marketing of seed potatoes •••.••...................... 
89/437-Dir• ..•• Hygiene and health problems regarding egg products .•.. 
89/439-Dir• .... Organisms harmful to plants or plant products ........ . 
89/455-Dec• .... Pilot projects for the control of rabies ............. . 
89/556-Dir• .... Trade in embryos of domestic bovine animals •.........• 
89/575-Dec ..... Inspections in third countries on seed-producing 

crops (amends 85/355, as do 88/322 and 89/532). 
89/608-Dir• .... Application of legislation on veterinary matters ..... . 
89/610-Dec ..... Reference methods and list of national reference labs. 
89/662-Dir• .... Veterinary checks in intra-EC trade .................. . 
90/113-Dir ..... Organisms harmful to plants and plant products ....... . 
90/168-Dir• .... Organisms harmful to plants and plant products ....... . 
90/208-Dec ..... Contagious bovine pleuropneumonia in Spain ........... . 
90/217-Dec• .... Eradication of African svine fever in Sardinia ....... . 
90/218-Dec ..... Administration of Bovine Somatotropin (BST) .......... . 
90/242-Dec• ...• Eradication of brucellosis in sheep and goats ........ . 
90/422-Dir ..... Enzootic bovine leukosis ...•..•............ : ......... . 
90/423-Dir• .... Control of foot-and-mouth disease .................... . 
90/424-Dec• .••• Expenditure in the veterinary field ..............•.... 
90/425-Dir• .... Veterinary and zootechnical checks in intra-EC trade .. 
90/426-Dir• .... Animal health - third-country imports of horses ...... . 
90/427-Dir• .•.. Zootechnical/genealogical rules for trade in horses ..• 
90/428-Dir• .... Trade in horses intended for competition .............• 
90/429-Dir• .••. Semen of porcine species animals ...................•.. 
90/495-Dec• .... Eradication of infectious hemopoietic necrosis (IHN) .. 
90/539-Dir• .... Trade in poultry and hatching eggs ................... . 
90/642-Dir• .... Pesticide residues for fruit and vegetables .......... . 
90/675-Dir ..... Principles governing veterinary checks on EC imports .. 
91/27-Dir ...... Organisms harmful to plants/plant products (10th Dir). 
91/52-Dec ....•• Contagious bovine pleuropneumonia in Portugal ........ . 
91/67-Dir• ..... Health conditions regarding aquaculture animals ...... . 
91/68-Dir• •.... Intra-EC trade in ovine and caprine animals .......... . 
91/69-Dir• ..... Amends 72/462 regarding ovine and caprine animals .... . 

Proposed: 
(81)504-Dir• ... Personnel responsible for inspecting meat products .... 
(82)529-Dir• .•. Intra-EC trade in cattle and pigs ............••.••...• 
(82)883-Dir• •.. Pesticide residues (ethoxyquin and diphenylamine) ....• 
(83)655-Dir• •.. Fixes the weight of uncastrated male pigs ......•....•. 
(88)598-Dir• ... Zootechnical and pedigree rules for purebred animals •• 

Standards--Continued 

Meat 
Sheep and goats 
Agriculture 
Poultry and eggs 
Agriculture 
Wildlife 
Agriculture 
Agriculture 

Agriculture 
Agriculture 
Agriculture 
Agriculture 
Agriculture 
Livestock 
Swine 

Livestock 
Livestock 
Livestock 
Agriculture 
Agriculture 
Horses 
Horses 
Horses 
Semen 
Fish 
Poultry, eggs 
Agriculture 
Agriculture 
Agriculture 
Livestock 
Sea, food 
Livestock 
Livestock 

Meat 
Livestock 
Fruit/vegetables 
Swine 
Agriculture 

Member state implementation 
B G DK S FR GR IT IR L NL P UK 

N I I N N N N N N N N N 

D 

Comment 

Implementation 6/30/90. 
Implementation 1/1/91. 
Implementation 3/31/89. 

Implementation 1/1/90. 

Implementation 12/31/91. 

Implementation 1/1/91. 

Applies only to IT. 

Required of FR/GR/IT/S/P. 
Impl. 7/1/90 and 10/1/90. 
Implementation 1/1/92. 
Applicable 6/26/90. 
Adopted 6/26/90. 
Implementation 1/1/92. 
Implementation 1/1/91. 
Implementation 7/1/91. 
Implementation 12/31/91. 
Adopted 9/24/90. 
Implementation 1/1/92. 
Implementation 12/31/92. 
Implementation 12/31/91. 
Implementation 4/1/91. 

Implementation 1/1/93. 
Implementation 12/31/92. 
Implementation 12/31/92. 
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Tai>::.a C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. 
Initiative Description_ Sector/Industry 

Agriculture - farm based--Continued 
Proposed--Continued: 
(88)836-Reg• ... Trade in dogs and cats (rabies) (see 89/455-Dec) ..... . 
(89)34-Dir• •... Standards for plant protection products .............. . 
(89)428-Reg• ... Fresh fish and fish products (nematodes) ............. . 
(89)490-Reg• ..• Melted animal fat, greaves, and rendering byproducts .. 
(89)492-Reg• ... Products of animal origin not covered by existing law. 
(89)500-Reg• ... Animal health conditions for marketing of rodents •.... 
(89)507-Reg• ... Fresh poultry meat and fresh meat of reared game bird. 
(89)509-Reg• ... Pathogens in feedstuffs .............................. . 
(89)552-Reg• ... Organic agricultural products and foodstuffs ......... . 
(89)645-Reg• ..• Health conditions regarding fishery products ......... . 
(89)646-Dir• ... Organisms harmful to plants or plant products ........ . 
(89)647-Dir• ... Organisms harmful to plants or plant products ........ . 
(89)648-Reg• ... Health conditions regarding mollusks ................. . 
(89)649-Reg• ... Marketing of young plants ............................ . 
(89)650-Reg• ... Ornamental plant propagating material and plants ..... . 
(89)651-Dir• ... Marketing of fruit plants ............................ . 
(89)658-Reg• ... Products of animal origin (other species) ............ . 
(89)667-Reg• ... Health conditions for milk products .................. . 
(89)668-Reg• ... Health rules for fresh poultry meat .................. . 
(89)669-Reg• ... Health rules for meat products ....................... . 
(89)670-Dec• .•. Derogation regarding application of health standards .. 
(89)671-Reg• ... Health rules for minced meat and meat preparations ..•. 
(89)672-Reg• ..• Health rules for heat-treated milk ...........•.......• 
(89)673-Reg• ... Health rules for fresh meat .......................... . 
(90)134-Dir .... Marketing of seed potatoes (micro-propagated) ......•.. 
(90)175-Dir .... Inspection of imports of bovine, swine, and meats ...•• 
(90)238-Dir• •.• Protection of animals during transport .............•.. 
(90)396-Dir .... Amends 88/146-Dir•, substances with hormonal action ... 
(90)479-Dec• ... Safeguard measures in the veterinary field .......•.... 
(90)492-Dir •... Bovine brucellosis and enzootic bovine leuk.osis .....•• 
(90)555-Reg• .•. Game meat and rabbit .meat .•.••... , ...... : .......•..... 

Agriculture - 2rocessed foods and kindred 2roducts 
Enacted: 
85/572-Dir• .... Plastic materials in contact with foodstuffs .......... 
85/573-Dir• .••• Coffee and chicory extracts ..••..•.........•........•• 
85/585-Dir* .•.• Preservatives .••••••••••....•....••.••..••....•.••.••. 
85/591-Dir• ...• Sampling and analysis of foodstuffs •...••.•.•...••••.• 
86/102-Dir• •••• Emulsifiers for use in foodstuffs .•.••..•••.....•••••• 
86/197-Dir• .... Labeling alcoholic content of beverages (proposal of 

12/20/89 would merge such directives on labeling). 
88/315-Dir• ...• Labeling of prices for food products ..•..•.•.••..•.••• 

Standards--Continued 

Animals 
Agriculture 
Fish 
Animal fat 
Agriculture 
Agriculture 
Meat 
Agriculture 
Agriculture 
Seafood 
Agriculture 
Agriculture 
Seafood 
Agriculture 
Agriculture 
Agriculture 
Agriculture 
Dairy 
Poultry 
Meat 
Agriculture 
Meat 
Dairy 
Meat 
Vegetables 
Meat, livestock 
Animals 
Animals 
Agriculture 
Agriculture 
Agriculture 

Food products 
Coffee 
Food products 
Food products 
Food products 
Alcoholic 
beverages 
Food products 

Member state implementation 
B G DK S FR GR IT IR L NL P UK Comment 

N N N N N N N N N N N N Implementation 1/1/93. 
I I I I F I I I I I I I Implementation 1/1/87. 
I F I N I I I F I I N I Implementation 12/31/86. 
I N N I I N N N I I N I Implementation 12/22/87. 
I N I I N I N N N I N I Implementation 3/26/88. 
I F I I F I I I I I N I Impl. 5/1/88 and 5/1/89. 

Implementation 6/7/90. 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. 
Initiative Descrintion Sector/Industrv: 

Agriculture - processed foods and kindred products--Continued 
·Enacted--Continued: 
88/344-Di~ •••• Extraction solvents used in foodstuffs ••••••••........ 
88/388-Di~ •••• Flavorings for foodstuffs •••••••••••••••••••.••....... 
88/389-Dec ••••• Inventory of source materials for flavorings •......••• 
88/593-Di~ •••• Jams, jellies, marmalades, and chestnut puree ••••••..• 
89/107-Di~ •••• Food additives .••....••••..•••••••••••••••••••••...... 
89/108-Di~ ••.• Frozen foodstuffs ••••••••••••••••••••.•••••.•.....•... 
89/109-Di~ •••• Materials in contact with foodstuffs ••••••••......•... 
89/393-Dir ..... Emulsifiers for use in foodstuffs ••••••••.•........... 
89/394-Dir• .••• Fruit juices and similar products •.•.•••.•............ 
89/395-Dir• .••• Labeling of foodstuffs •••••••••••.••••.•••.•..•....... 
89/396-Dir ....• Identifying the lot to which a foodstuff belongs ..... . 
89/397-Dir• .... Official control of foodstuffs ...••••...•••.•......... 
89/398-Dir• .... Food for particular nutritional uses ................. . 
89/622-Dir ..... Labeling of tobacco products .....•.•.................. 
89/676-Dir ....• Volume of prepackaged liquids ..........•.•............ 
89/1576-Reg• ... Definition and description of spirit drinks .......... . 
89/3773-Reg .... Transitional measures for spirituous beverages ....... . 
90/44-Dir• ..... Marketing of compound !eedingstu!fs .................. . 
90/128-Dir ..... Plastic materials in contact with foodstuffs ......... . 
90/167-Dir• .... Production and trade in medicated feedingstuffs ...... . 
90/214-Dir ..... Additives in feedingstuff (amends 70/524. as do 

88/483. 88/616, 89/23. 89/583. 90/110, and 90/206). 
90/219-Dir ....• Contained use of genetically modified micro-organism .. 
90/220-Dir ..... Deliberate release of genetically modified organisms .. 
90/239-Dir ..... Maximum tar yield of cigarettes ...................... . 
90/496-Dir• .... Nutrition labeling for foodstuffs .................... . 
91/71-Dir• ..... Completes 88/388-Dir• on flavorings for foodstuffs ... . 

Proposed: 
(81)712-Dir• ... Authorized preservatives in foodstuffs ............... . 
(82)626-Dir• ... Labeling of beer (partially adopted; see 86/197-Dir) .. 
(88) 489-Dir• ... Compulsory nutrition labeling ........................ . 
(89)217-Dir .... Coloring matters authorized for use in foodstuffs .... . 
(89)576-Dir• ... Foods and ingredients treated with ionizing radiation. 
(90)147-Dir .... Advertising of tobacco products ...•.•................. 
(90)321-Dir .... Undesirable substances and products in feedingstuffs •. 
(90) 381-Dir .... Sweeteners for use in foodstuffs ......•............... 
(90)2414-Reg ... Certificates of specific character for foodstuffs .... . 
(90)2415-Reg ... Geographical indication of agricultural products ..... . 

Standards--Continued 

Food products 
Food products 
Flavorings 
Food products 
Food products 
Frozen food 
Food products 
Food products 
Food products 
Food products 
Food products 
Food products 
Food products 
Tobacco products 
Liquid goods 
Beverages 
Beverages 
Agriculture 
Foodstuffs 
Feedingstuffs 
Feedingstuffs 

Bio genetics 
Biogenetics 
Cigarettes 
Food products 
Food products 

Food products 
Beer 
Food products 
Food 
Food products 
Tobacco 
Feedingstuff s 
Food products 
Food products 
Agriculture/foods 

Member state implementation 
B G DK S FR GR IT IR L NL P UK 

N N N N N N N N N N N N 

N N N N N N N N N N N N 

Comment 

Implementation 6/12/91. 
Implementatio.n 12/21 /89. 
Applicable 6/21/90. 
Impl. 12/31/89 and 1/1/91. 
Implementation 6/28/90. 
Implementation 7/10/90. 
Implementation 7/10/90. 
Implementation 1/1/89. 
Implementation 6/14/90. 
Implementation 12/20/90. 
Implementation 6/20/90. 
Implementation 6/19/91. 
Implementation 5/16/90. 
Implementation 12/31/91. 
Implementation 7/1/90. 
Applicable 12/15/89. 
Applicable 12/15/89. 
Implementation 1/22/92. 

Implementation 10/1/91. 

Implementation 10/23/91. 
Implementation 10/23/91. 
Implementation 11/17/91. 
Implementation 4/1/92. 



Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. Member state ;!.!mlementation 
Initiative Descri2tion Sectorlindugto: B G DK S FR GR IT IR L NL p UK Comment 

Standards--Continued 
.·. 

Chemicals ,, 
Enacted: 
85/467-Dir* •••• Labeling of materials containing PCBs and PCTs •....... Agriculture I I I I I I I I I I I I Implementation 6/30/86. 
85/xxx-nec• .••• Membership of the European Agreement on Detergents .... Detergents - - - - - - - - - - - - Decision of 12/12/85. 
85/610-Dir•· ..•• Asbestos ..•••••.••.••••.•••••••.•••••••.•••••••••..... Potentially all I I I N I I I I I I I I Implementation 12/31/87. 
86/94-Dir* ••••. Minimum biodegradability of detergents ••••••.•••...... Detergents I I I N N I N I I N I I Implementation 12/31/89. 
88/183-Dir*. • • • Definition of ·fertilizer .•..••••••••••••...•••........ Fertilizer N I I I N N N I N N N N Implementation 3/25/89. 
88/320-Dir• ••.. Good laboratory practices; amended by 90/18-Dir •...... Potentially all I N I N N N N.N I I N I Implementation 1/1/89. 
88i~79-Dir• .... Dangerous preparations; amended by 89/178 and 90/492 .. Potentially all Implementation 6/26/89. 
88/667~Dir• .... Cosmetic products (amends Dir 76/768 for fourth time). ·Cosmetics N N N N N N N N I N N I Implementation 12/31/89. 
89/284-Dir• ..•• Calcium, magnesium, sodium and sulphur content ••...... Fertilizers Implementation 4/16/90. 
89/428-Dir •.... Titanium dioxide waste ••.•.••••.••••.•••••.•••••...... Titanium dioxide N N N N N N N N N N N N Implementation 12/31/89. 
89/530-Dir• .•.• Trace (oligo) elements (e.g.·, boron, cobalt, copper) .. Fertilizer 
89/542-Rec ...•• Labeling of detergents and cleaning products .•........ Chemicals Implementation 10/15/89. 
89/677-Dir ..... Dangerous substances and preparations .••.............. Potentially all Implementation 6/20/91. 
89/678-Dir ....• Dangerous substances and preparations.; ........•...... Potentially all Adopted 12/21/89. 
89/679-Dir •••.. Cosmetic products (amends Dir 76/768 for fifth time) •. Cosmetics 
90/121-Dir ....• Cosmetic products (adapts to technical progress Cosmetics Implementation 12/31/90. 

annexes to Dir 76/768, as. does Dir 89/174). 
90/207-Dir ..... Checking the composition of cosmetic products .....•... Cosmetics Implementation 12/31/90. 
90/517-Dir .•... Classification and packaging of dichloromethane ••..... Chemicals Apply from 12/7/91. 

Proposed: 
(88)190-Dir ..•• Restrictions on use of pentachlorophenol ••••••••....•. Chemicals 
(89)606-Dir ..•• Dangerous substances and preparatioDB •••••.••••....... Chemicals 
(89)665-Dir •••• Restrictions on use of tetrachlorobitoluene ..•.•...... Chemicab 
(90)545-Dir ...• Restrictions on use of cadmium •••...•••••••••••.....•. Chemicals 
(90)566-Dir ..•• Classification and packaging of dangerous substances .. Chemicals 
(90)1985-Dir ••. Consolidates Dir 76/768 and amendments on cosmetics ... Cosmetics 
(90)591-Reg .... Export and import of certain dangerous chemicals ...... Chemicals 
(91)7-Dir ••..•• Restrictions on polybromobiphenyl ethers •••••••.•••.•• Chemicals 

Pharmaceuticals and medical devices 
Enacted: 
87/19-Dir• .•••. Approximates laws on the testing of medicine •.•....... Pharmaceuticals I N I N I I I I I I D I Implementation 7/1/87. 
87/20-Dir* ••••• Testing of veterinary medicines ••••.•••.•••••••••.•... Veterinary I I I I I I F I I I I I Implementation 7/1/87. 
87 /21-Dir*. . . • • Proprietary medicines •••••••.••.•••••••• · ••••••••.••.•• Pharmaceuticals I I I, D I D I I I I D I Implementation 7/1/87. 
87/22-Dir• •.••• High-technology medicines ••••••••••••••••••••••••.••.• Pharmaceuticals I I I N I I I I I I N I Implementation 7/1/87. 
87 /xxx•. • • . • • • • Membership of the European Pharmacopeia ••••••••. • ••..•. Pharmaceuticals - - - - - - - - - - - - Adopted 5/26/87. 
87/176-Rec• •••• Guidelines for marketing of proprietary' medic~nes., •••• · .Pharmaceuticals - - - - - - - - - - - -
89/105-Dir* •••• Price transparency of medicines •••••••••••••• ,.: •.•••• Pharmaceuticals N N N N N N N N N N N N Implementation 12/31/89. 
89/341-Dir• •••• Approximates provisions for Pi'oiirietary medicines.,,.. Pharmaceuticals Implementation 1/1/92. 

() 
89/342-Dir• •••• Immunological medicine of vaccines, toxins or. 1terwDs.. Pharmaceuticals Implementation 1/1/92. 

I 89/343-Dir• •••• Radio-pharmaceuticals ••••••••••••••••••••••••••••••••• Pharmaceuticals Implementation 1/1/92. -VI 
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Table C-1. 
List of BC initiatives considered in this investigation--Continued 

Relevant U.S. Mpmber state implementation 
Initiative Description Sactor/Indu.auv B Q DI._£ PR GR IT IR L NL P UK Comment 

Pharmaceuticals and medical devices--Continued 
Bnacted--Continued: 
89/381-Dir* ••.• Proprietary medicine and medicine of human plasma •••.• 
90/385-Dir* •••• Active implantable medical equipment •.•••••••••••.•••• 
90/676-Dir* •••• Veterinary medicines ................................... . 
90/677-Dir* •••• Immunological veterinary medicines •••••••••••••••••••• 
90/2377-Reg• ••• Tolerances for residues of veterinary medicines •••••.. 

Proposed: 
(89)302-Dec •••• European Convention for protection of vertebrates ••••• 
(89)607-Dir• ••• Distribution, legal status, and labeling of medicine •. 
(90)101-Dir •••• Supplementary protection certificate for medicines •••• 
(90)72-Dir ••••• Medicines and homeopathic medicines ..••.•••.•••••••••• 
(90)72-Dir ••••• Veteri~ medicines and homeopathic medicines .•..••.• 
(90)212-Dir •••• Advertising of medicines .....••••..••....•..••••••.••. 
(90)283-Reg ••.• European Agency for Evaluation of Medicinal Products •• 
(90)283-Dir ...• Repeals 87/22* on high-technology medicines ....•.....• 
(90) 283-Dir •••• Medicines •••.•••••.••..•....•••••...•.••••••••••••••.• 
( 90) 283-Dir. • . • Veterinary medicines •••••.••••••...••.•..••••.•••.•••. 
(90)597-Dir ••.• Substances for illicit manufacture of narcotic drugs .. 

Motor vehicles 
Enacted: 
87/358-Dir* •.•• Certification procedures for vehicles and trailers •••• 
88/76-Dir* ••••• Air pollution by gases from engines of vehicles., •.••• 
88/77-Dir* •••.• Gaseous pollutants from diesel engines •.••.••••••••••• 
88/194-Dir ••... Braking devices of vehicles and their trailers ..•..••• 
88/195-Dir ••..• Engine power of motor vehicles ••.••.••.••••••••••••••• 
88/218-Dir •.••• Weights, dimensions for refrigerated road vehicles ••.• 
88/321-Dir ••.•• Rear view mirrors of motor vehicles •••••••...•.••••••• 
88/366-Dir ••... Driver field of vision •.....••.•......••.••.•••.•..•.• 
88/436-Dir* ••.• Emission of particle pollutants from diesel engines ••. 
88/449-Dir .••.• Road worthiness tests (see (89)6-Dir below) ••••.....•• 
89/235-Dir* •..• Sound level and exhaust systems of motorcycles ••••.•.• 
89/277-Dir •.••• Direction indicator lamps ......•......•.•••.••••...••• 
89/278-Dir ••..• Installation of lighting and light-signaling devices •. 
89/297-Dir* •••• Side guards of certain vehicles·and their trailers ••.. 
89/458-Dir* ••.• Gaseous emissions from motor vehicles below 1,400 cc •• 
89/459-Dir ••••. Tread depth of tires of vehicles and their trailers ••. 
89/460-Dir ••••• Derogation for IR and UK regarding vehicle size .•••.•. 
89/461-Dir •.•.• Authorized dimensions for articulated vehicles •••••••• 
89/491-Dir .••.• Vehicles• use of leaded or unleaded gasoline ...••..••. 
89/516-Dir ..•.• End-outline llllU'k.er lamps and front, rear, stop lamps •• 
89/517-Dir ..••• Headlamps and incandescent electric filament lamps •••• 

§tapdan!a--Continued 

Pharmaceuticals 
Medical supplies 
Veterinary 
Veterinary 
Pharmaceuticals 

Pharmaceuticals 
Pharmaceuticals 
Pharmaceuticals 
Veterinary 
Pharmaceuticals 
Pharmaceuticals 
Pharmaceuticals 
Pharmaceuticals 
Veterinary 
Chemicals 

Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Diesel engines 
Motor vehicles 
Motorcycles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Tires 
Motor vehicle21 
Motor vehicles 
"otor vehicles 
Motor vehicles 
Motor vehicles 

I I 
I I 
I I 
I I 
I I 

I I 
N I 

N I 
N I 
N I 
I I 
N I 

N I 
N I 

I I I 
I I I 
I I I 
I I I 
I I I 

I I I 
I I I 

I N I 
I N I 
I N I 
I N I 
I N I 

I N I 
I N I 

F I I I I I I 
N I I I I I I 
N I I I I I I 
Ii' 11 I I I I I 
F I I I I I I 

F F I I I I I 
Ii' I I I I I I 

N N N N I I I 
N I I N I I I 
N I I N I I I 
N I I I I I I 
N N I N N I I 

N N I N N N I 
N N I N N N I 

Implementation 1/1/92. 
Implementation 1/1/93. 
Implementation 1/1/92. 
Implementation 1/1/92. 
Enters into force l/1/92. 

Implementation 10/1/88. 
Implementation 7/1/88. 
Implementation 7/1/88. 
Implementation 10/1/88. 
Implementation 4/1/88. 
Implementation 1/1/89. 
Implementation 1/1/89. 
Implementation 10/1/88. 
Implementation 10/1/88. 
Implementation 7/27/90. 
Implementation 10/1/89. 
Implementation 9/30/89. 
Implementation 9/30/89. 
Implementation 10/30/89. 
Implementation 1/1/90. 
Implementation 1/1/92. 
Derogation to 12/31/98. 
Implementation 1/1/91. 
Implementation 1/1/90. 
Implementation 12/31/89. 
Implementation 12/31/89. 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. 
Initiative Description Sector/Industrv 

Motor vehicles--Continued 
Enacted--Continued: 

Standards--Continued 

89/518-Dir ..... Rear fog lamps........................................ Motor vehicles 
91/60-Dir ...•.. Maximum authorized dimensions for road trains ......... Motor vehicles 

Proposed: 
(89)6-Dir ...... Amends 88/449-Dir regarding road worthiness tests .... . 
(89)653-Dir• ... Masses and dimensions of vehicles of category Ml ..... . 
(89) 653-Dir• ... Pneumatic tires for vehicles ......................... . 
(89)653-Dir• ... Safety glazing and glazing materials on vehicles ..... . 
( 89) -xxx. . . . . . . A single EC motor-vehicle market ..........•........... 
(90)174-Dir• ... Amends 88/77-Dir• on emissions of diesel engines ..... . 
(90)293-Dir .... Spray-suppression devices for vehicles and trailers .. . 
(90)493-Dir .... Air pollution by emissions from vehicles ............. . 
(90)524-Dir .... Safety belts in vehicles of less than 3.5 tons ....... . 

Other machinery 
Enacted: 
86/217-Dir• .... Requirements for tire-pressure gauges ................ . 
86/594-Dir• .... Labeling household appliances for noise emissions .... . 
86/662-Dir• .... Noise from hydraulic diggers ......................... . 
87/402-Dir• .... Rollover protection structures, as amended by 89/681 .. 
87/404-Dir• .... Simple pressure vessels, as amended by 90/488 ........ . 
87/405-Dir• .... Permissible sound-power level of tower cranes ........ . 
88/180-Dir• .... Permissible sound-power level of lawnmowers .......... . 
88/181-Dir• .... Permissible sound-power level of lawnmowers .•.•....... 
88/297-Dir• .... Type-approval of wheeled tractors .................... . 
88/465-Dir ..... Driver's seat on wheeled tractors ................•.... 
89/173-Dir• .... Certain standards for tractors .............. , ........ . 
89/240-Dir ..... Self-propelled industrial trucks ........•............. 
89/392-Dir• .... Safety requirements for machines .......•...•.......... 
89/680-Dir ..... Roll-over protection structures .........•.•........... 
89/682-Dir ..... Rear-mounted roll-over protection ......••... , ........ . 
89/686-Dir• .... Personal protective equipment .......................•. 
90/384-Dir• .... Non-automatic weighing instruments ................... . 
90/396-Dir• .... Gas appliances .................... , ..... , .... , •••..... 
90/ 486-Dir ..... Electrically operated lifts ...............•........... 
90/487-Dir ..... Electrical equipment used in e11plosive atmospheres .... 

Proposed: 
(89)454-Dir .... Batteries and accU111Ulators with dan1eroue u~•tances .. 
(90)368-Dir .... Efficiency requirements for new hot-water hoil•ru •..•• 
(90)442-Dir ...• Civil aircraft ................................... ,.,., 
(90)462-Dir• ... Amends 89/392-Dir on machinery ...•.••••••••••••..••.•. 

Motor vehicles 
Motor vehicles 
Tires 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 
Motor vehicles 

Pressure gauges 
Appliances 
Diggers 
Tractors 
Pressure vessels 
Tower cranes 
Lawnmowers 
Lawnmowers 
Tractors 
Tractors 
Tractors 
Industrial trucks 
Machinery 
Tractors 
Tractors 
Potentially all 

Appliances 
Hacltinery 
Machinery 

rotent~ally <11:1. 
lloi:l.en 
>.ircrah 
l'fachinery 

Member state implementation 
B G DK S FR GR IT IR L NL P UK 

N I I N I N N I N N N I 

I I 
N N 
F I 
I I 

N N 

I I 
I I 
N I 
11' I 

I I 
N N 
I I 
I I 

N I 

I I 
I I 
I N 
F I 

I I I I N I N 
N N N N N N N 
I N N I F I N 
I I N I I I N 
I 
I I N I N I N 

I I N I I I N 
IFNIIIN 
I N N N N N N 
I F F F F F N 

I 
N 
I 
I 

N 

I 
I 
I 
I 

Comment 

Implementation 12/31/89. 
Implementation 10/1/91. 

Implementation 11/30/87. 
Implementation 12/3/89. 
Implementation 12/29/88. 
Implementation 6/25/89. 
Implementation 7/1/90. 
Implementation 6/25/89. 
Implementation 7/1/91. 
Implementation 7/1/91. 
Implementation 12/31/88. 
Implementation 9/10/88. 
Implementation 12/31/89. 
Implementation 1/1/89. 

Implementation 1/2/91. 
Implementation 1/2/91. 
Implementation 7/1/92. 
Implementation 1/1/93. 
Implementation 1/1/92. 
Implementation 3/24/91. 
Implementation 7/1/92. 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. Member §tate ipiplementation 
Initiative Description Sector/lndustrv B G DK S FR GR IT IR L NL P UK 

Telecommunications 
Enacted: 
86/361-Dir •.... Telecommunications terminal equipment ................ . 
86/659-Rec ..... Integrated Services Digital Network (ISON) ..•......... 
87/95-Dec .•.... Information technology and telecommunications ........ . 
87/371-Rec4 ..•. Cellular digital land-based mobile communications .... . 
87/372-Dir4 ..•• Frequency bands for pan-European mobile telephones ... . 
88/524-Dec4 .... Development of information services market ........... . 
89/336-Dir4 .••. Electromagnetic compatibility (radio interferences) .. . 
89/552-Dir4 .... Pursuit of television broadcasting activities ........ . 
90/387-Dir4 .... Open network provisions (ONP) ........................ . 
90/450-Dec ..... Joint Committee on Telecommunications Services ....... . 
90/685-Dec ..... Promotes European audiovisual industry (Media) ....... . 

Proposed: 
(88)588-Dec .... Advanced informatics in medicine (AIM) ............... . 
(90)32-Rec ..... Pan-European land-based public radio paging .......... . 
(90)32-Dir ..... Frequency bands for land-based public radio paging ... . 
(90) 139-Dir .... Frequency bands for the DECT ......................... . 
(90)263-Dir4 ... Terminal equipment; mutual recognition of conformity .. 
(90)314-Dir .... Protection relating to processing of personal data ... . 
(90) 314-Dec .... Information security ................................. . 
(90)314-Dir .... Data protection in telecommunications networks ....... . 
(90)426-Dec .... Standard Europe-wide emergency call number ........... . 
(90)677-Rec .... Digital European cordless telecommunications (DECT) .. . 

Environment 
Enacted: 
86/279-Dir ..... Transfrontier shipment of hazardous waste ............ . 
89/369-Dir ..... Pollution from new municipal waste incineration plant. 
89/427-Dir ..... Air quality limits for sulphur dioxide/particulates .. . 
90/313-Dir ..... Access to information on the environment ............. . 
90/335-Dir ..... Plant protection products of active substances ....... . 
90/415-Dir ..... Limits on discharges of dangerous substances ......... . 
90/1210-Reg .... Establishes the European Environment Agency .......... . 

Proposed: 
(89)282-Dir .... Civil liability for damage caused by waste ........... . 
(H9)478-Dir .... Drinking, bathing, and surface water ................. . 
(69)544-Dir .... Water pollution by nitrates from diffuse sources ..... . 
(69) 559-Dir• ... Shipment of radioactive waste ........................ . 
(69)560-Dir .... Amended proposals on waste and hazardous waste ....... . 
(90)9-Dir ...... Pollution from dangerous subst<111ces--aquatic ......... . 
(90)85-Dir ..... Sewage sludge in agriculture - limits for chromium ... . 

Stagdc\rds--Continued 

Telecommunications 
Telecommunications 
Telecommunications 
Mobile phones 
Mobile phones 
Telecommunications 
Broadcasting 
Broadcasting 
Telecommunications 
Telecommunications 
Communications 

Potentially all 
Communications 
Communications 
Communicat.ions 
Telecommunications 
Da:a processing 
Information security 
Data security 
Potentially all 
Communications 

Potentially all 
Waste 
Potentially all 
Potentially all 
Chemicals 
Metal degreasing 
Potentially all 

Potentially all 
Potentially all 

Potentially all 
Waste 

Agriculture 

F l 

F I 
- -

l N 

F N F F I F F F N F 

F N I F F F F F N F 
- - - - - - - - -

I N I I I I I I I I 

Comment 

Implementation 7/26/87. 

Applicable 2/7/88. 

Implementation 12/25/88. 
Applicable 7/26/88. 
Implementation 1/1/92. 

Implementation 1/1/91. 
Applicable 8/1/90. 
Applicable 1/1/91. 

Implementation 1/1/87. 
Implementation 12/1/90. 
Implementation 1/10/91. 
Implementation 12/31/92. 
Implementation 1/1/91. 
Implementation 1/31/92. 
~ffective day after site of 

agency decided. 
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Table C-1. 
List of EC initiatives considered in this investigation--Continued 

Relevant U.S. 
Initiative Descriotion Sector/Industrv 

Environment--Continued 
Proposed--~ontinued: 

(90)227-Reg .... Control of environmental risks of existing. substances. 
(90)287-Dir .... Reports on implementation of environmental directives. 
(90)319-Dec .•.. Regular official statistics of the environment .•...... 
(90)415-Reg .•.. Supervision and control of shipments of waste ........ . 
(90)452-Dir .•.. Vessels carrying dangerous or polluting goods ...•..... 
(90)522-Dir ...• Municipal waste water treatment ........•.........•.•.• 
(90)589-Dec .••. Montreal Protocol on substances depleting ozone layer. 
(90)689-Reg .... Substances that deplete the ozone layer .............. . 
(91)28-Reg .•..• Financial instrument for the environment (LIFE) •....•• 

Miscellaneous: 
Enacted: 
86/665-Rec ...•. Standardized information in existing hotels .......... . 
86/666-Rec• .... Protection of hotels against fire .................... . 
88/378-Dir• .... Safety of toys •...•...•.............•................. 
89/106-Dir• .... Construction products ................................• 
90/314-Dir ...•. Package travel, package holidays, and tours .......... . 

Propooed: 

Standarcis--Continued 

Chemicals 

Pollution control 
Waste 
Maritime 
Waste 

Hotels 
Hotels 
Toys 
Construction 
Tourism 

( 90) 3·5-Dir. . . . . Child-resistant fastenings. . . . . . . . . . . . . . . . . . . . . . . . . . . . Potentially all 

Generic 
Enacted: 
85/374-Dir ..... Liability for defective products .....................• 
87 /357.-Dir• .... Hisl~beled prodi;;cts that endanger ·health and safety .. . 
88/182-Dir• .... Information on technical standards and regulations ... . 
88/314-Dir• .... Labeling of prices for nonfood products •.............. 
90/352-Dec ..... Exchange of information on dangers of consumer goods .. 
90/683-Dec• .... Modules for conformity assessment procedures ......... . 

Proposed: 
(90) 55-Dec ..... Consumers• Consultative Council ......... ' .. · ........... . 
( 90) 259-Dir .... General product safety ............................... . 
(90) 322-Dir .... Unfair terms in consumer contracts ................... . 
(90)456 ........ Development of European standardization .............. . 
(90) 482-Dir .... Liability of suppliers of services ................. · .. . 

Potentially all . 
Potentially all 
Potentially all 
Potentially all 
Potentially all 
Potentially all 

Potentially all 
Potentially all 
Potentially all 
Potentially all 
Services 

Hember state implementation 
B G DK S FR GR IT IR L NL P UK Comment 

Impl. urged by 12/21/88. 
N I I I I N N , N I I I Implementation not n~eded. . 
N I N N I N N l N N N I Implementation 1/1/90. 

Implementation_ 6/27/91. 
Implementation 12/31/92. 

F F I N F I .I. F N F I I Implementation 7/30/88. 
N I N N I I N N N I N I Implementation 6i26/89. 
I I I I I I N I N N N I Implementation 1/1/89. 

Implementation 6/7/90. 

Adopted 12/13/90. 
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APPENDIXD 

INDEX OF INDUSTRY/COMMODITY ANALYSES 

CONTAINED IN PART II 

Note.-The industries listed in this index are those industries found to be potentially the most significantly affected by each of the 
various categories of EC 1992 directives. This listing is not a comprehensive listing of all U.S. industries. 



INDEX OF INDUSTRY/COMMODITY ANALYSES 

Industry/Commodity Directive caJegory 

Agriculture ..................................... . Standards ..................................... . 
Air Transport Sector ............................. . Transport ..................................... . 
Automobiles .................................... . Standards ..................................... . 

Quantitative Restrictions ......................... . 
Banking ....................................... . Financial Sector ............................... . 
Cellular Digital Mobile Communications ............. . Standards ..................................... . 
Chemicals ..................................... . Standards ..................................... . 
Computer Software .............................. . Intellectual Property ............................. . 
Construction Products ............................ . Standards ..................................... . 
Dangerous Substances ............................ . Standards ..................................... . 
Energy ........................................ . Government Procurement ........................ . 
Equines (Horses) ................................ . Standards ..................................... . 
Fisheries ....................................... . Standards ..................................... . 
Foodstuffs, Irradiated ............................. . Standards ..................................... . 
Foodstuffs, Labeling ............................. . Standards ..................................... . 
Hormones ...................................... . Standards ..................................... . 
Insurance Services ............................... . Financial Sector ............................... . 
Investment/Securities Services ..................... . Financial Sector ............................... . 
Machinery Safety ................................ . Standards ..................................... . 
Meat Inspection ................................. . Standards ..................................... . 
Meat.Minced, Prepared ........................... . Standards ..................................... . 
Medical Equipment .............................. . Standards ..................................... . 
Nonautomatic Weighing Instruments ................ . Standards ..................................... . 
Paint Spray Guns ................................ . Standards ..................................... . 
Pesticide Residues ............................... . Standards ..................................... . 
Pharmaceuticals ................................. . Standards ..................................... . 
Plant Health .... : ............................... . Standards ..................................... . 
Plant Variety Protection ........................... . Intellectual Property ............................ . 
Processed Foods ................................. . Standards ..................................... . 
Radio Paging ................................... . Standards ..................................... . 
Road- and Rail-Transport Services .................. . Transport ..................................... . 
Sweeteners ..................................... . Standards ..................................... . 
Telecommunications ............................. . Standards ..................................... . 
Terminal Equipment ............................. . Standards ..................................... . 
Tobacco Advertising ............................. . Standards ..................................... . 
Wine, Analysis .................................. . Standards ..................................... . 
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4-39 
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4-44 
4-31 
12-4 
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4-41 
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12-5 
4-25 
4-45 

8-8 
4-28 
4-43 
4-43 
4-29 
4-29 


